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CHAPTER 227
ADMINISTRATIVE PROCEDURE AND REVIEW

SUBCHAPTERI 227.26 Legislative review after promulgation; joint committee for review of
GENERAL PROVISIONS administrativerules.
227.01 Definitions. 227.27 Construction of administrative rules.
227.02 Compliance with other statutes. SUBCHAPTER llI
227.03 Application of this chapter ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW
SUBCHAPTER I 227.40 Declaratory judgment proceedings.
ADMINISTRATIVE RULES 227.41  Declaratory rulings.

227.10 Statementsf policy and interpretations of law; discrimination prohibited.227-42  Right to hearing.
227.11 Extentto which chapter confers rule-making authority 227.43 Division of hearings and appeals.
227.113 Incorporation of local, comprehensive planning goals. 227.44 Colntested cases, '}O“C.e’ parties; hearing; records.
227.114 Rule making; considerations for small business. 227.45  Evidence and dibial notice. )
227.115 Review of rules décting housing. ggjg ngiré?gnzxammers, examination of evidence by agency
33356 sgiﬁ;;ofgcrlﬂgi time period. 227.48 Service of decision.

: : 227.485 Costs to certain prevailing parties.

227.13 Advisory committees and informal consultations. 227.49  Petitions for rehearing in contested cases.

227.135 Statements of scope of proposed rules. 227.50 Ex parte communications in contested cases.

227.14 Preparation of proposed rules. 22751 Licenses.

227.15  Legislative council staf 227.52 Judicial review; decisions reviewable.

227.16  When hearings required. 227.53 Parties and proceedings for review

227.17  Notice of hearing. 227.54 Stay of proceedings.

227.18 Conduct of hearings. ) 227.55 Record on review

227.19  Legislative review prior to promulgation. 227.56 Additional evidence; trial; motion to dismiss; amending petition.

227.20 Filing of rules. 227.57 Scope of review

227.21 Publication of rules; incorporation by reference. 227.58 Appeals.

227.22 Effective date of rules. 227.59 Certificationof certain cases from the circuit court of Dane County to other

227.23 Forms. circuits.

227.24 Emepgency rules; exemptions. 227.60 Jurisdictionof state courts to determine validity of laws when attacked in

227.25 Revisor. federalcourt and to stay enforcement.

SUBCHAPTERI (5) “License”includes all or any part of an agency permit; cer
tificate, approval, registration, charter or similar form of permis
GENERAL PROVISIONS sion required bylaw, except a motor vehicle operdwticense

issuedunder ch343, a vehicle registration certificate issued under

227.01 Definitions. In this chapter: ch.341, alicense required primarily for revenue purposes, a hunt

ing or fishing approval or a similar license where issuance is

(1) “Agency” meanshe Wsconsin land council or a board, .9
merelya ministerial act.

commissioncommittee, department offioer in the state govern

ment,except the governga district attorney or military or judi- _ (6) “Licensing” means an agency process relating to the-grant
cial officer. ing, denial, renewal, revocation, suspension, annulment,-with
NOTE: Sub. (1) is amended eff. 9-1-03 B899 Wis. Act 9to read: drawalor amendment of a license.

(1) “Agency” means a board, commission, committee, department or officer (7) “Official of the agency” means a secrefagmmissioner
in the state government, excefthe governor a district attorney or a military or - or member of a board of an agency

jUdiEiZa)I cfffciicgae” when used withoufurther modification, means (8) “Party” means a person or agency named or admitted as a
the Wisconsin administrative code undeB5.93 partyln“a ComeSted. Cas?,'
Cé} (9) “Personaggrieved” means a personagency whose stib

3) “Contestedcase” means an agency proceeding in whi . S
the(a?ssertion by one party of any sut?stan)t/i apl inte’seder?i ed or antialinterests are adverselyfedted by a determination of an
agency.

controvertedby anotherparty and in which, after a hearing ; Y
requiredby law a substantidhterest of a party is determined or _(10) “Proposedule” means all or any part of an agesqyfo
adverselyaffected by a decision or ordeFhere are 3 classes ofP0Salto promulgate arule. , L ,
contested cases as follows: (11) “Register” means the Wgconsin administrative register
“ P A : ders.35.93

(a) A “class 1 proceeding” isproceeding in which an agencyun - - .
actsunderstandards conferring substantial discretionary author (12) "Revisor” means the revisor of statutes. _
ity upon it. “Class 1 proceedings” include rate making, price set (13) “Rule” means a regulation, standard, statement of policy
ting, the granting of a certificate of convenience and necetisity O general order of genempplication which has thefe€t of law
making, review or equalization of tax assessments and the-gra#fidwhich is issued by an agency to implement, interpret or make
ing or denial of a license. specificlegislation enforced or administered by #gency or to

(b) A “class 2 proceeding” is a proceeding in which an agen@@Vernthe oganization oprocedure of the agencyRule” does
determineswhether to impose a sanction or penalty against'@tinclude, and £27.10does not apply to, any action or inaction
party. “Class 2 proceedings” include the suspension or revocatf8n@n @gencywhether it would otherwise meet the definition
of or refusal to renew a license because of an alleged violatior'Bferthis subsection, which:
law. Any proceeding which could be construed to be both a class(@) Concerns the internal management of an agencyeesi
1 and a class 2 proceeding shall be treated class 2 proceeding.not affect private rights or interests.

(c) A-“class 3 proceeding” is any contestabe not included  (b) Is a decision or order in a contested case.

in class 1 or class 2. (c) Is an order directed to a specificatlgmed person or to a
(4) “Hearing examiner” means a person designated undergsoupof specifically named persons that does not constitute-a gen
227.430r227.46 (1)to preside over a contested case. eralclass, and which is served on fierson or persons to whom
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it is directed by the appropriate means applicable torther The (ys) Establishes a technical standard for abating nonpoint
factthat a named person serves a group of unnamed personsdhatcewater pollution under 281.16 (2)or (3) (c).
will also be décted does not make an order a rule. (z) Defines or lists nonattainment areas undggs.23
(d) Relatego the l..lse of hlghWayS and is made known to the (za) Is a manual prepared undeR27.15 (7)to provide agen
public by means of signs or signals. cieswith information on drafting, promulgation and legislative
(e) Relates tahe construction or maintenance of highways aeview of rules.
bridges,except as provided in s34.11 (1r) and85.025 (zb) Establishes a list of substances in groundwatethesid
() Relates to the curriculum of, admission to or graduati@ategories under $60.05
Ir%m a publiceducational institution, as determined by each-insti (z¢) Establishes aimventory or a hazard ranking under s.
ution. 292.31
(9) Relates to the use of facilities of a public library (zd) Establishes procedures for oil inspection detlection
(h) Prorates or establishes priority schedules for state payiders.168.12
mentsunder s16.53 (10) (apr temporarily reallocates state mon  (ze) Relates to establishing features of anatedures for let
eysunder s20.002 (1). tery games, under §65.27 (1)
() Relates to military or navalfars. (zf) Establishes the list of properties on the state register-of his

() Relates to the form and content of reports, records @fic places under g4.360r the list of locally designated historic
accountsof a state, county or municipal fader, institution or placesunder s44.45

agency. _ (zg) Designates under30.41the lower isconsin state river
(k) Relates to expenditures by a state agetheypurchase of way.

materials,equipment or supplies by or for a state ageocprint (zh) Implements the standard for the lowes¥dgnsin stateiv-

ing or duplicating of materials for a state agency erwayas required under 80.455 (2) (c)

(L) Establishes personnel standards, job classifications Or(zi) Lists responsible units, as defined i887.01 (9) and out-

salaryranges for state, county or municipal employees in the Clag_sateunits, as defined in 887.01 (5)with an efective recycl
sified civil service. ing program under £87.11 (3).

(m) Determines water levels. . (zj) Establishes continuing educational requirementsefair
(n) Fixes or approves rates, prices or geay unless a statuteestatebrokers and salespersons undef52.05 (1) (d)

specificallyrequires them to be fixed or approved by rule. (zk) Establishes guidelinesders.106.21 (2)(4) or (6) for
(0) Determines the valuation of securities held by an insurgfe Wisconsin service corps program undet@6.21

(p) Is a statistical plan relating to the administration of rate reg (zn) Establishes criteria and standards for certifying instruc

ulationlaws under ch625 or 626. _ _ torsfor the trapper education program.
(9) Is a form the content or substantive requirements of which (zp)  Establishes water quality objectives for priority
areprescribed by a rule or a statute. watershedsr priority lakes under £81.65 (4) (dm)

(r) Is a pamphlet or other explanatory material that is not 4y pesignates the Kickapoo valley reserve undét g1 (2)

intendedor designed as interpretation of legislation enformed ( : :
S i . . . zs) Establishes geographical areas undet9si43for the
administerecby an agengybut which is merely informational in administrationof Wisconsin works under s49.141t049.161

nature.
. : (zt) Establishes a rate increase factor und&96.193 (2)or
(s) Prescribes or relates to a uniform system of accourgsyor anoverall rate of return under 596.193 (3)

personjncluding a municipalitythat isregulated by the 6i€e of .
the commissioner of railroads or the public service commission. (2U) Establishes standards under sub¢fof ch. 254

; ; o 14) “Working day” meansny day except Saturdayunday
(t) Ascertains and determines prevailing wage rates wssder (14) . -
66.0903 103.49 103.50and229.8275 except that any action or 2ndholidays designated in 830.35 (4) (a)

. ; : : : o istory: 1985 a. 1821987 a. 27119, 395 399 403 1989 a. 3156, 335 341,
inaction which ascertains and determines prevailing wage ratfégla_ 3’9 254,269, 309, 315 1993 a. 16123 237, 349, 364 419, 442 481, 491

underss.66.0903103.49 103.50and229.8275is subject to judi  1995a. 27 215 227, 289, 363 1997 a. 2735, 231, 237, 1999 a. 970; 1999 a. 150
cial review under s227.40 $.672 1999 a. 1675.13.93 (2) ().
NOTE: Par. (t) is shown as affected by two acts of the 1999 legislatand as Proceedingdor incorporation of village is not a “contested case” under sub. (3).
mergedby the revisor under s. 13.93 (2) (c). WT:SIU"LQVI' Jamesy1 Vg.s' 2d 465123? g‘g’vngeR% der s. 87.30 (1) was “rule” und
- o . ood plain zoningordinance adopted by under s. 87. was “rule” under
(u) Relates to computing or publishing the number of nursiag27.01. Citizens fosensible Zoning, Inc. DNR, 90 Wis. 2d 804280 N.W2d
home beds to be added in each health planning area underog(1979).
150.33(2). Discussionof what constitutes a rule. efims“rule” and “order” are mutually
. . exclusive. Wis. Elec. Power Co..\DNR, 93 Wis. 2d 222287 N.W2d 113 (1980).
(um) Lists Over_the_coun.ter drugs covered by medisalst Principles of statutory construction apply to construction of rules. Law Enforce.
anceunder s49.46 (2) (b) 6. i. Stds. Bd. vLyndon Station101 Ws. 2d 472305 N.W2d 89(1981).

i i i choolboards are not “boards” under sub. (1). Racine Unified School Dist. v
(v) Establishes procedures used for the determination 1%% mpson107 W, 2d 657321 N.W2d 334(Ct. App. 1982).

allocationsas chages to agencies under.865 (1) (fm) Wherea fundamentand well-defined public policy is evidenced by a rule, a dis
(w) Establishes rates for the use of a personal automolsitergefrom employment for refusal to violateat rule is actionable. Mkelman v
unders.20.916 (4) (a) Beloit Memorial Hospital 168 Wis. 2d 12483 N.W2d 211 (1992).

. . . Definition of “rule” under sub. (13) applied. Plumbing Apprenticeship Committee
(x) Establishes rental policies for state—owned housing undepILHR, 172 Ws. 2d 299493 N.W2d 744(Ct. App. 1992).

s.16.004 (8) Statedoes not havgurisdiction to enforce \consin Administrative Code with

. L . respecto construction of buildings on Oneida Indian Reservation trust land. 58 OAG
(y) Prescribes measures to minimize the adverse envirenmeil(1660) withdrawn. 65 AtyGon. 276, - fon i

tal impact of bridgeand highway construction and maintenance. Agenciesare subject to rule-making proceduresnaking discretionary choices

. : H : venif those choices are based on opinions of attorney general. Rule-making proce
aut(ggt?ilegz?ltggrt(sséjnfgigs for memorial highway deSIQnatlonguredoesnot apply where opinion describes what law mandates. 68@ety. 363.

(vi) Relates to standards for memorial highway designatiops7.02 Compliance with other statutes.  Compliance

authorizedunder s84.1042 with this chapter does not eliminate thecessity of complying
(yk) Relates tastandards for memorial highway designationwith a procedure required by another statute.
authorizedunder s84.1038 History: 1985 a. 182

; e ; - ~ Chapter227 contemplates the limited use of civil procedure statutes whisbtdo
(ym) Establishes conditions for a waiver to allow the bumm&)nflict with ch. 227. Vlgner v State Medical Examining Boar@i81 Ws. 2d 633

of brush or other woody material unde87.07 (7) (e) 511 N.W.2d 874(1994).
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227.03 Application of this chapter. (1) This chapter 51.01(5)only if it is strictly necessary to a function of the agency
appliesto cases arising under#5.38 1993 stats., and s8.39 andis supported by data demonstrating that necessity

76.48and76.91 (c) Eachperson dected by a rule is entitled to the same bene
(2) Exceptas provided in s108.105 only the provisions of fits and issubject to the same obligations as any other person
this chapter relating toules are applicable to matters arising ouinderthe same or similar circumstances.

of .66.191 1981 stats., €0.65 (2)289.33303.07(7) or303.21 (d) No rule may use any term removed from the statutes by
or subchll of ch. 107or ch.102, 108 or 949. Chapter83’ laws of 1977

_ (3) Any provisionofs.227.42227.440r227.49that is incon (e) Nothing in this subsection prohibits the administrator of the
sistentwith a requirement of title 45 dlfie code of federal regula gjyision of merit recruitment and selection in the departnoént
tionsdoes not aPP'Y to hearings held under4h. ) employment relations from promulgating rules relating to

(3m) (a) This chapter does not apply to proceedings befoggpandedtertification under £230.25 (1n)
the department of workforce development relating to housing dis History: 1985 a. 1821987 a. 399

criminationunder s106.5Q except as provided in $06.50 (6) Agency'srevised interpretation of statute constituted administrative rule-making
b Iv th .. f thi h lati | unders. 227.01 (4), 1973 stats. [now s. 227.10] and declaratory relief under s. 227.40
(b) Only the provisions of this chapter relating to rules aigasaccordingly properDiscussion of what constitutes a rule. Schoolwayd. Co.
applicableto matters arising out gfrotection against discrimipa v. Div. of Motor \ehicles,72 Ws. 2d 223240 N.w2d 403

tion in a public place of accommodation or amusement under Shelegislature may constitutionally prescribe a criminal penalty for the violation
106.52 ofsan administrative rule. State@ourtney74 Ws. 2d 705247 N.w2d 714

. X . Memorandumannouncing general policies and specific criteria governing all deci
(4) Theprovisions of this chapter relating to contested cassisnson good timeor mandatory release parole violations was “rule” and should

inG i i havebeen promulgated properlgtate ex rel. Clifton.woung,133 Ws. 2d 193394
do not apply to proceedingsvolving the revocation of aft_ercareN_W_zdmg(CL Agp. 1926)? 2 9
supervisionunder s48.366 (5)or 938.357 (5)the revocation of
parole,extended supervision or probation, grant of probation,

; A 227.11 Extent to which chapter confers rule-makin
prisondiscipline, mandatory release undeB@2.11or any other b g

>V k ) authority. (1) Except as expressly providetijs chapter does
proceedingnvolving the care and treatment of a resident or gfyt confer rule-making authority upon or augment the rule-
inmateof a correctional institution. makingauthority of any agency

(4m) Subchapteill does not apply to any decision ah (2) Rule-makingauthority is expressly conferred as follows:
agencyto suspend or restrict or not issue or renew a license if the%

. . . a) Each agency may promulgate rules interpreting the provi
agencysuspends or restricts or does not issue or renew the licefisqq ¢ oy statute enforced or administered by i, if the agency
puigugsn;to a memorandum of understanding entered into undefy,qigerst necessary to ffctuate the purpose tife statute, but
s.49.857 '

(5) This chapter does not apply to proceedings of the clai 2 Srule is not valid if it exceeds the bounds of correct interpretation.
b PPy 10 P 9 (b) Each agency may prescribe forms angcedures in con

board,except as provided in $&75.05 (5)775.06 (7)jand775.11 nectionwith any statute enforced or administered by it, if the

2. any
. agencyconsiders it necessary tdegftuate the purpose of the stat
(6) Orders of the elections board unde.86 (6)are not sub ute, but this paragraph does not authorize the imposition of-a sub

jectto this chapter stantiverequi b . ;
. . . quirement in connection with a form or procedure.
() Exceptasprovided in $230.44 (4) (bm)this chapter does (c) Each agency authorized to exercise discretion in deciding

not apply to proceedings before the personnel commissioain . A~/ ‘ e .
tersthat are arbitrated in accordance witR30.44 (4) (bm) individual cases may formalize the general policies evolfriog
its decisions by promulgating the policies as rules which the

(7m) Exceptas provided in sl01.143 (6s)this chapter does oqancvshall follow until theyare amended or repealed. A rule
not apply to proceedings in matters that are arbitrated u“de‘bgomulgatedn accordance with this paragraph is valid onlghe

101'143(65) L xtentthat the agency has discretion to base an individual decision
(8) Thischapter does not apply to determinations made by tgﬁthe policy expressed in the rule.

secretaryof administration or the secretary of revenue under s. (d) An agency may promulgate rules implementing or inter

22H9is.5)3/(:12:985 a. 1821989 a. 311091 a, 32295 1993 a. 16263 377 1995 a. pretinga statute that_ it will enforce or administer after publication
2755.6224106226m 9130 (4) 1995 a. 77227, 351; 1997 a. 3191, 237,283 1999  Of the statute but prior to the statstefective date. A rule pro
a.82 mulgatedunder this paragraph may not takéeef prior to the

effectivedate of the statute that it implements or interprets.

SUBCHAPTERII (e) An agency may not inform a member of the public in-writ
ing that a rule is or will be in &fct unlesghe rule has been filed
ADMINISTRATIVE RULES unders.227.200r unless the member of the public requests that
information.
i . . History: 1985 a. 1821991 a. 209

227.10 Statements of policy and interpretations of Designer Section of the Examining Board of Architects, Professional Engineers,

law; discrimination prohibited_ (1) Each agency shqﬂro. Designersand Land Surveyors does not have rulemakinipority 74 Atty. Gen.

mulgateas arule each statement of general policy and each intéP®

pretationof a statute which it specifically adopts to govern it 27113 | ti f local hensi |

enforcementor administration of that statute. A statement : ncorporation of local, comprenensive plan -

; - . : o ing goals. Each agengyhere applicable and consistent with
policy or an interpretation of statute made in the decision of . oS . .
contestectase, in a private letter ruling unde78.0350r in an ‘fhelaws that it administers, is encouraged to design the rules pro

o : - ; ulgatedby the agency to reflect a balance between the mission
agencydecision upon or disposition of a particular matter %ﬁ o
appliedto a specific set of facts does not render it a rule or eon JSZ ra_g%lgcgyaagd the goals specified ih.$3 (2)

tute specific adoption of a rule and is not required tgimenu}t v ’

gated as a rule. . _ _227.114 Rule making; considerations for small busi -
(2) No agency may promulgate a rule which conflicts withess. (1) (a) In this section, “small business” means a business
statelaw. entity, including its afiliates, which is independently owned and

~(3) (@) No rule, either by its terms or in its application, magperated and not dominant in its field, and which employs fewer
discriminatefor or against any person by reason of sex, raa@an 25 full-time employees or which has gross annual sales of
creed,color, sexual orientation, national origin or ancestry lessthan $2,500,000. For purposes of a specific rule, an agency
(b) A rulemay discriminate for or against a person by reasonay define small business to include meneployees or greater
of physical condition or developmental disability as defined in gross annual sales if necessary to adapt the rule teetfsand
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problemsof small businesses. &mall business” may also be (b) Rules that do notfaict small businesses directlgclud
defined in accordance with other standards establishe@rby ing, but not limited to, rules relating to county or municipal admin
agencyby rule. istrationof state and federal programs.
(b) Whenever an agency establishefedintstandards for the ~ History: 1985 a. 1821995 a. 2%.9116 (5} 1999 a. 9
definition of “small business” as authorized in p@), the stan . ) .
dardsmayapply to either a single rule, a set of rules or every rf@/-115 Review of rules affecting housing. (1) Derini-
promulgatedby the agencyin any rule promulgated by an agency'oNS. In this section:
establishingifferent standards for the definition of “smhfist (@) “Department” means the department of administration.
ness”, the size or segment standards established by ttshallle  (b) “State housing strategy plan” means the plan developed
be objective and, to the maximum extdaasible, uniform with unders.16.31
size or segment standards previously established by rules of thgz) ReporToN RULES AFFECTING HOUSING. If & proposed rule
agency. directly or substantially décts the development, construction,
(2) When anagency proposes a rule that may have tef cost or availability of housing in this state, the department,
on small businesses, the agency shall consider each of the-follgyoughthe division of housing, shall prepare a reporthe pre
ing methods for reducing the impact thie rule on small busi posedrule before it is submitted to the legislative councilfstaf

nesses: under s227.15 The department may request anformation
(a) The establishment ¢dss stringent compliance or reportingrom other state agencielgcal governments or individuals or
requirementgor small businesses. organizationghat is reasonably necessary for the department to

(b) The establishment of less stringent schedules or deadliRégparethereport. The department shall prepare the report within
for compliance or reporting requirements for small businesses0 days after the rule is submitted to the department.

(c) The consolidation or simplification of compliance or (3) FINDINGS OF THE DEPARTMENT TO BE CONTAINED IN THE
reportingrequirements for small businesses. REPORT. (a) The report of the department shall contain inferma

(d) The establishment glerformance standards for small busition @bout the déctof the proposed rule on housing in this state,
cludinginformation on the ééct of the proposed rule on all of

nessedo replace design @perational standards required in thé X
rule. P gnap a the following:

(e) The exemption of small businesses from any or all require 1. The policies, strategies and recommendations of the state
mentsof the rule. housing strategy plan.

(3) Theagency shall incorporate into the proposed rule any of 2. The cost of constructing, rehabilitating, improving or
the methods specified under siB) which it finds to be feasible, Maintainingsingle family or multifamily dwellings.
unlessdoing so would be contrary to the statutory objectives 3. The purchase price of housing.
which are the basis for the proposed rule. 4. The cost and availability of financing to purchase or
(4) In addition to the requirements unde227.17 the agency develophousing.
shall provide an opportunity for small businesses to participate in 5. Housing costs, as defined in.6.30 (3) (agnd(b).

thetLulg—rnaking process, using one or mofethe following (b) The report shall analyze the relative impact of tfectf
methods: of the proposed rule on low— and moderate—income households.

() The inclusion in the notice under227.17of a statement (4) AppLicABILITY. This section does not a
; p g pply to egemcy
that the rule may have an impact on small businesses. rulespromulgated under 827.24

ff(b)t 'clj'tr)]et(rj]lrectlnotlflcatlon of any small business that iay (5) RULE-MAKING AUTHORITY. The department mayromuk
aftectedby the rule. . . . ) gateany rules necessary for the administration of this section.

(c) The conduct of public hearings concerning the impact Ofyistory: 1995 a. 308
therule on small businesses.

(d) The use of special hearing procedures to retheceost or 227.116 Rules to include time period. (1) Eachproposed
complexity of participation in the rule—making process by smafiule submitted to the legislative council under227.15 that
businesses. includesa requirement for a business to obtain a permit, as defined

(5) Prior to the notice required under 227.17 (1) (a)the in 5.560.41 (2) shall specify the number of business days, ealcu
agencyshallnotify the secretary of commerce and the small-budatedbeginning on the day a permit application is received, within
nessombudsman clearinghouse that it proposes to promulgat&hich the agencyvill review and make a determination on a-per
rule that will have an ééct on small businesses. mit application.

(6) Whenan agencyunder s227.20 (1) files with the revisor ~ (2) If any existing rule does not comply with sib), the
arule that is subject to this section, the agency shall include waiencythat promulgated the rule shall subraitthe legislative
therule a summary of the analysis prepasader s227.19 (3) (e) councila proposed revision of tirale that will bring the rule into
anda summary of the commerua§the legislative standing cem compliancewith sub.(1). The legislative council staé review
mittees,if any. If the ruledoes not require the analysis under €f the proposed revision is limited to determinimgether or not
227.19(3) (e) the agency shall include with the rule a statemetite agency has complied with this subsection.

of the reason for the agensyletermination under 2827.19 (3m) (3) Subsection§l) and(2) do not apply to a rule if the rule, or
The revisor shall publish the summaries or the statement in taéaw under which the rulevas promulgated, ctive prior to
registerwith the rule. Novemberl7, 1983, containa specification of a time period for

(7) Eachagency shall, during the 5-year period beginninggviewand determination on a permit application.
with January 1, 1984, review the current rules of the agiraty ~ (4) If an agency fails to review and maseletermination on
were in effect prior to that date and shall consider methods afpermit application within théme period specified in a rule or
reducingtheir impact on small businesses as provided under slaw, for each such failure the agency shall prepare a report and
(2). If any method appears feasible, the agest@ll propose an submitit to the business development assistance center \ithin
amendmento the rule. No review is necessary for any rule thabusinesslays of the lasiay of the time period specified, setting

is repealed during the 5-year period. forth all of the following:
(8) This section does not apply to: (a) The name of the person who submitted the permit applica
(&) Rules promulgated under227.24 tion and the business activity for which the permit is required.
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(b) Why the review and determination were not completextopeof the proposed rule. If the individual lsody with policy—
within the specified time period and a specification of the revisetakingpowers over the subject matter of a proposed rule does not
time period within which the review and determination vad disapprovethe statement of the scope of the proposed rule within
completed. 30days after the statementpresented to the individual or body

(c) How the agency intends to avoid such failimethe future. the statement is considered to be approved.

(5) If an agency fails to review and makeletermination on  (3) Theagency shall send the statemerthefscope of a pro
apermit application within théme period specified in a rule or posedrule to the revisor for publication in the registedn the
law, upon completion of the review and determination for thaameday thatthe agency sends the statement to the rewiser
application,the agencyshall notify the business developmenggencyshall send a copy of the statement to the secrefary
assistanceenter administration. The individualor body with policy—making pow

(6) (a) An agencys failure to review and make a determina€rsoverthe subject matter of a proposed rule may not take action
tion on a permit application within the time period specified in@n a statement of the scope of the proposed rule ainitéast 10
rule or law does not relieve argerson from the obligation to daysafter publication of the statement in the register
securea required permit norfact in any way the agensyauthor (4) This section does not apply to egency rules.
ity to interpret the requirements of or grant or deny permits.  History: 1995 a. 106

(b) If a court finds that an agency failedreview and make )

a determination on a permit application wittime time period 227.14 Preparation of proposed rules. (1) Form AND

specifiedin arule or law that finding shall not constitute groundsSTYLE. In preparing a proposed rule, an agency shall adhere sub
for declaring the agency'determination invalid. stantiallyto the form and stylesed by the legislative reference

History: 1985 a. 182332 1993 a. 521995 a. 271997 a. 27 bureauin the preparation of bill drafts and the form and style-spec
ified in the manual prepared by the legislative cowstall and the
227.12 Petition forrules. (1) Unless the right to petitiofor  revisorunder s227.15 (7) To the greatest extent possible, an
arule is restricted by statute to a designated group or uthiessagencyshall prepargroposed rules in plain language which can
form of procedure foa petition is otherwise prescribed by statutdye easily understood.
a municipality an association which is representative of a farm, (1m) EXCEPTION; PREPARATION OF CERTAIN ENVIRONMENTAL
labor, business or professional group,asty 5 or more persons ruLESBASED ON FEDERALREGULATIONS. (@) Notwithstandingub.
havingan interest in a rule may petition an agerezyuesting it to (1), anagency may use the format of federal regulations published
promulgatea rule. in the code of federal regulations in preparing a proposed rule for
(2) A petition shall state clearly and concisely: publicationor distribution and in preparing a proposed rule fer fil
(a) The substance or nature of the rule making requested.ing if the agency determines that all or part of a statéronmen
(b) The reason for the requestd the petitioners’ interest in tal regulatory program is tbe administered according to stan
the requested rule. ards,requirements or methods which are identical to standards,

(c) A reference to the agensyauthority to promulgate the requirement®r methods specified fall or part of a federal envi
requestedule. ronmentalregulatory program.

(3) Within areasonable period of time after the receipt of a (P) Notwithstanding sul{1), an agency may use the format of
petition underthis section, an agency shall either deny the petitifﬁderal_regulatlons published in the code of federal regulaiions
in writing or proceed with the requested rule making. If thereéparinga proposedule for publication or distribution and in
agencydenies the petition, it shall promptly notify the petitionePre€paringa proposed rule for filing the agency determines that
of the ‘denial, including a brief statement of the reason for tAB Or part of a state environmental regulatory program is to be
denial. If the agency proceeds with the requested rule making@fministeredaccording to standards, requirementsmethods
shall follow the procedures prescribed in this subchapter which are similar to Standards., I’equn’ema]msnethods SpeCIerd
History: 1985 a. 182 for all or part of a federal environmental regulatory program.
(1s) EXCEPTION; PREPARATION OF CERTAIN RULES BASED ON
227.13 Advisory committees and informal consulta -  FeperaLFoopcobe. Notwithstanding suk{1), if the department
tions. An agency may use informeabnferences and consulta of agriculture, trade and consumer protection or the department of
tionsto obtain the viewpoint and advice of interested persons wWiBalthand family services prepares a proposed rule based on the
respecto contemplated rule makingin agency also may appointmodelfood code published by the federal food and drug adminis
a committee of experts, interested personsepresentatives of tration, the proposed rule may be in the format of the model food
the public to advise itvith respect to any contemplated rule makgode.
ing. The committee shall have advisory powers only (2) AnaLysis. (a) An agency shall prepareplain language
History: 1985 a. 182 ananalysis of each proposed rule, which shall be printedttgth
proposedrule when it is publishedr distributed. The analysis
(212)7;Al\r?zlgesr:(?;esmhgntp?rep?e{resg(?srt):tegerﬁrgffhssgcop[au'cﬁsény 8 all include a reference to each statute that the proposed rule
i %rprets,each statute that authorizes its promulgatieech

]Egﬁ(t)'\}vmghs topromulgate. The statement shall include all of ¢ :atedstatute or related rule and a brief summary of the proposed
' - _— rule.

@ A deSCI’I.p'[I.On of thg O,bjeCt'V? .Of the rule, (b) If the proposed rule is preparedtive format authorized

(b) A description of existing policies relevant to e and ndersub.(1m), the analysis shall include a reference to the fed
of newpolicies proposed to be included in the rule and an analyg{$requlation upon which it is based. If the proposed rule is pre
of policy alternatives. _ paredin the format authorized under sgbm) but differs from the

(c) The statutory authority for the rule. federalregulation as permitted under sgbm) (b), the analysis

(d) Estimates of the amount of time that state employees vahall specify each portion of the proposed rule théediffrom the
spendto develop the rule and of other resources necessaryfdderalregulation upon which it is based.
developthe rule. (3) REFERENCETO APPLICABLE FORMS. If a proposed rule

(2) Until the individual or body with policy-making powersrequiresa new or revised form, an agency shall include a reference
overthe subject matter of a proposed rule approves a statemeriodghe form in a note to the proposed rule and shall attatifeto
the scope of the proposed rule, a s&t®loyee or dicial may not proposedule a copy of the formr a description of how a copy
performany activity in connection with drafting the proposed rulmay be obtained. The revisor shall insert the reference in the code
exceptfor an activity necessary to prepare the statemetiieof asa note to the rule.
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(4) FiscaL ESTIMATES. (a) An agency shall prepare a fiscal (2) ROLEOFLEGISLATIVE COUNCIL STAFF. The legislative coun
estimatefor each proposed rule before it is submitted tdabis  cil staf shall, within 20working days following receipt of a pro
lative council staffunder s227.15 posedrule, review the proposed rule in accordance with this sub

(b) The fiscal estimate shall include the major assumptiofgction. With ;he consent of the director of the Iegislativg.council
usedin its preparation and a reliable estimate of the fiscal impadeff, the review period may be extended for an additional 20
of the proposed rule, including: working days. Th(e legislative council s_ftahall act as a clearing '

1. The anticipated ct on countycity, village, town, school Nousefor rule drafting and cooperate with the agency and the revi

district, technical college district and sewerage district fiscal [i&£°r O
bilities and revenues. (&) Review the statutory authority under which the agency
2. A projection ofthe anticipated state fiscafet during the intendsto promulgate the proposed rule.
currentbiennium and a projection of the net annualized fiscal (b) Ensure that the promulgation procedures required by this
impacton state funds. chapter are followed.
(c) If a proposed rule interpreting or implementing a statute has(c) Review proposed rules for foristyle and placement in the
no independent fiscal ffct, the fiscal estimate prepared undegode.
this subsection shall be based on the fisdalogiof the statute. (d) Review proposed rules to avoid conflict withdeiplication
(d) If a proposed rule is revised so that its fisdaatfis signifi  of existing rules.
cantly changed prior tats issuance, an agency shall prepare a (e) Review proposed rules for adequate references to related
revisedfiscal estimate before promulgating the rule. The agensgatutesrules and forms.

shall give notice of a revised fiscal estimate in the same manner(f) Review proposed rules for clatityrammay punctuation
thatnotice of the original estimate is given. anduse of plain language.

(4m) NOTICE OF SUBMITTAL TO JOINT LEGISLATIVE COUNCIL (9) Reviewproposed rules to determine potential conflicts and
fggigirg?egglgﬁ\%dggutgg} ggggggrcg;;;”{‘ét?h% Fgggﬁg;iggll‘el‘@ makecomparisons with related federal statutes and regulations.
preparea written notice of the agensysubm-ittal to the joiregis m e(r?t)SOI?EVZIeZV%I ﬂ%pOSEd rules for compliance with the require

lative council staf. The notice shalinclude a statement of the " . N .
dateon which the proposed rule has been submitted to the joint(l) Streamline and simplify the rule-making process.
legislativecouncil stafffor review of the subject matter of tipeo- (3) AssisTaNCETO cOMMITTEES. The legislative council staf
posedrule and of whether a public hearing on the proposed riallwork with and assist the appropriate committees of the-legis
is required, and shall identiffhe oganizational unit within the latureduring the rule-making process. The legislative council
agencythat is primarily responsible for thgomulgation of the Staff mayinclude in its report recommendations concerning pro
rule. The notice shall be approved by the individual or body wiffpsedrules which the agency shall submit with the notice required
policy-makingpowersover the subject matter of the proposednders.227.19 (2)
rule. The agency shall send the notice to the revisor for publica (4) NOTICE OF CHANGESIN RULE-MAKING AUTHORITY. When
tion in the register On the same day that the agency sends tBgerthe rule-making authority of an agenceléninated or sig
noticeto the revisarthe agency shall send a copy of the notice fjficantly changed by the repeal, amendment or creation of-a stat
the secretary of administration. ute, by the interpretive decision of a court of competent

(5) COPIESAVAILABLE TO THE PUBLIC AT NO COST. An agency Jurisdiction or for any othereason, the legislative council staf
uponrequest, shall make available to the public at no cost a i@l notify the joint committee for review of administrative rules
of any proposed rule, includirte analysis, fiscal estimate ancindthe appropriate committees of edwuse of the legislature as
anyrelated form. determinecby the presiding diter of each house. Thiibsee

(6) WITHDRAWAL OF A RULE. (a) Notwithstanding £27.01 tion applies whether or not the rules of the agencyumer
(10), in this subsection, “proposed rule” means all of the agenC)?eV'eW by the legislative council stadt the time of the change
proposalto promulgate a rule. ule-makingauthority o _ _

(b) An agency may withdraw a proposed rule at any time prior (5) ANNUAL RePORT. The legislative council staghall submit
to filing under s227.20by notifying the presiding &ter of each an annqal report to the chlef clerk of each house of the legislature,
houseof the legislature and the legislative council fstfits  [OF distribution to the legislaturender s13.172 (2) and to the
intentionnot to promulgate the proposed rule, governorsummarizing any action takemd making recommen

(c) A proposed rule shall be considered withdrawn on Decedatlonsto streamline the rule-making processl eliminate obso

i Bt ; te, duplicative and conflicting rules.

ber 31 of the 4th year after the year in which it is submitted to t!?é ; e . .
legislativecouncil stafunder s227.15 (1) unless it has been filed (6) PusLic Liaison. The legislative council stashall assist
: : : - the public in resolving problems related to rules. THssistance
In the ofice of the revisor under 827.20 (Ljor withdrawn by the shallinclude but is nolimited to providing information, identify
agencybefore that date. No action byegislative committee or p g :

by either house of thiegislature under £27.19delays the date inglggepcyp(_ersongel Whl? maz ble Comamehd in relatis)n tc: rule-
of withdrawal of a proposed rule under this paragraph. makingfunctions, describing the location where a copg rule,
History: 1985 a. 182f987pa_ 27253 1093 a, 3091995 g 106%998 a9 proposedule or form isavailable and encouraging and assisting

participationin the rule-making process.

227.15 Legislative council staff. (1) SUBMISSIONTO LEG- (7) RULESPROCEDURESMANUAL. Thelegislative council stéf
ISLATIVE COUNCIL STAFF. Prior to apublic hearing on a proposedandtherevisor's bureau shall prepare a manual to provide agen
rule or, if no public hearing is required, prior to notice under sieswith information on drafting, promulgation and legislative
227.19 an agency shall submit tipeoposed rule to the legislativereview of rules.

council staf for review Theproposed rule shall be in the form History: 1985 a. 1821987 a. 1861989 a. 31

required under s.227.14 (1) and shall include the material . . .
requiredunder s227.14 (2fo(4). An agency may not hold a pub 227.16  When hearings required. (1) Except as provided
lic hearing on a proposed rule or give notice und22®.19until  undersub.(2), all rule making by an agency shall be preceded by
afterit has received a written report of the legislative cowstall  Noticeand public hearing as provided in 887.17and227.18
review of the proposed rule or until after the initial review period (2) Subsectior{1) does notpply if any of the following con

of 20 working days under su®) (intro.) whichever comes first. ditionsexist:

An agency may give notice afpublic hearing prior to receipt of  (b) The proposed rule brings an existing rule into conformity
thelegislative council sthfeport. This subsection does apiply  with a statute that has been changedracted or with a control

to rules promulgated under227.24 ling judicial decision.
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(c) The proposed rule is promulgated und@2s..24 in which (e) The fiscal estimate required unde27.14 (4) or a sum
casethe agency shall hold a hearing undet27.24 (4) mary of the fiscal estimate anddescription of how a copy of the

(d) The proposed rule is being promulgated at the direoﬁonfU” fiscal estimate may be obtained from the agency at nge:.har
the joint committee for review of administrative rules under s. (f) If the proposed rule will have arfaft on smalbusinesses,
227.26(2) (b) asdefined under 227.114 (1) aninitial regulatory flexibility

(e) The proposed rule and tfiscal estimate required under sanalysiswhich shall contain a description of the types of small
227.14(4) are published in the notice section of the register wilt{isinessethat will be afected by the rule, a brief description of
a statement that the proposed rule vail promulgated without the proposed reporting, bookkeeping and other procedures
public hearing unless a petition is received by the agency witHgduiredfor compliance with the rule and a description of the
30 days after publication of the notice, sigtany of the follow types of professional skills necessary for compliance with the

ing: rule.
1. Twenty—five natural persons who will befedted by the (9) Any additional matter required by statute.
proposedule. (4) An agency may modify a proposed rule prior to a hearing

2. A municipality that will be d&cted bythe proposed rule. Without providing additional notice under this section if the modi
3. An association which is representative of a farm, lab cation is germane to the subject matter of the proposed Hule.

; : : is subsection, an ageneyproposal to delete part of a proposed
gg:gﬁaﬁr professional group that will befedted by the pro rule for which noticewas given under sulfl) shall be treated as

. - . a germane modification of the proposed rule.
(3) If thg ag?]n(k:]y recelves;\l pet't'-clmfltj nd_erhﬂah(_e) It may (5) Failureof any person to receive notice of a hearing on pro
gggpﬁgfdeg pm)t” cthgaﬁirr?gzsr?de?ggy ﬁa?]rdléz?slgwen notice posedrule makingis not grounds for invalidating the resulting

; . : rule if notice ofthe hearing was published as provided in .
(4) Theexemptions in sulf2) donot apply if another statute 9 P P £lp
specificallyrequires the agendg hold a hearing prior to promul ™ (i 1085 a 1821985 a. 333.253 1987 a. 2531995 a. 106
gatingthe propc_)se(_j rule Undefr consideration. ) Changesn proposed rule after notice was published did not so alter scope of pro
(5) If a hearing is not required becauseufexemption under posedule as to require second hearing. Brown Count}86 Dept103 Ws. 2d 37
sub.(2), the agency may hold a hearing on the proposed rule ungfgN-W-2d 247(1981).

$8.227.17and227.18 227.18 Conduct of hearings. (1) An agency shall hold a

(6) Forthe purpose aoliciting public comment, an agencyy, i hearing at the date, time and place designated inotee
may hold a hearing on the general subject matter of possible (?rhearing The person c’onducting the hearing shall:

anticipatedrules before preparing a proposed rule in draft form . . . .
A hee?ring held under th?s sﬂbsegtiorﬁ) d(?es not satisfiethere (@) Explain the purpose of thesaring and describe how testi

mentof sub.(1) with respect to the promulgation of a specific-prgMony will be received.
posedrule. (b) Atthe beginning ofhe hearing, present a summary of the
History: 1985 a. 1821995 a. 106 factualinformation on which the proposed rule is based, including
any information obtained from aadvisory committee, informal
227.17 Notice of hearing. (1) If a hearing is required, the conferenceor consultation.
agencyshall: (c) Afford each interested person or a representative the-oppor
(a) Send written notice of the hearing to the revisor for publictunity to present facts, opinions ogaments in writing, whether
tion in the register and, if required, publish the notice in a locat not there is an opportunity to present them orally

newspaper. (d) Keep a recordf the hearing in a manner the agency coensid
(b) Send writtemotice of the hearing to each member of thersdesirable and feasible.
legislaturewho has filed a written request for notisith the rewvi (2) The person conducting the hearing may:

sor. Upon request, the revisor shall furnish an agency with the(a) Limit oral presentations if the hearing would be unduly
nameand address of each legislator who has requested notiCgangthenedy repetitious testimony

(bm) Send written notice of the hearingttee secretary of 5y Question or allow others present to question the persons
administrationon the same day that the notice is sent to the revigipearing.

underpat (a). (c) Administer an oath or fifimation to any person appearing.

oth(gr)ir;l;aelﬁgsigg gcetrlgcr)lnltscon&ders hecessary to provide noiice to(d) Continue or postpone the heartoga specified date, time
’ andplace.

(2) The notice under sul{1) shall be given at least 10 days
prior to the date set for a hearing. Notice through the register '§(3) (a) If the agency dicer or a quorum of thboard or com

; : . i ible for promulgating the proposed rule is not
consideredo have been given on the first or 15th day of the mo SSION resSponsIb St ;
following publication oy if applicable, on the date prescribe esenit the hearing, the procedures in this subsection.apply

unders.227.22 (4) (b) At the beginning of the hearing, the person conducting it
shallinform those present that any person who presents testimony
the hearing may present his or hepement to the agencyfof
er,board or commission prior to promulgatiohthe proposed
(3) The notice under suk1) shall include: rule if the req_uest todosois mgde in writing at the hea_lrlng.
f the date, time and place of the hearing. (c) If required bythe agency dicer, board or commission, an
@) A statement o ' - " FJ-argumenshall be presented to the agency in writing. If ogliar
(b) Either the text of the proposed rule in the form specified fientsare permitted, the agencyfioér, board or commission may
s.227.14 (1) oran informative summary of thefeft of the pre  jmpose reasonableimitations on the length and number of
posedrule. If theagency chooses to publish an 'nformat'Ve“SU”&ﬁpearancem conserve time and preclude undue repetition.

maryrather than the full text of a proposed rule, the notice shall ) ¢ 5 record of the hearing has been madgmentsbefore
include a description of how a copy of the text may be obtainggl, 55encyofficer, board or commission shall be limited to the
from the agency at no clge. recordof the hearing.

(c) A reference to the statutory authority under which the (4) The procedures required Hyis section do not supersede
agencyproposes to promulgate the proposed ruletarhy stat  roceduresequiredoy any statute relating to a specific agency or

utewhich the proposed rule interprets. to the rule or class of rules under consideration.
(d) An analysis of the proposed rule. History: 1985 a. 182

(2m) Thenotice under sulfl) shall be approved by the indi
vidual or body with policy—making powers over the subject matt
of the proposed rule.
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227.19 Legislative review prior to promulgation. reasonsfor rejecting any alternatives suggested by small-busi
(1) STATEMENT OFPURPOSERULE-MAKING POWERS. (@) Article IV nesses.

of the constitutiorof this state vests in the legislature the power 3. The nature of any reports and the estimated cost of their
to make laws, and thereby éstablish agencies and to designatgreparatiorby small businesses that must comply with the rule.
agencyfunctions, budgets and purposeésticle V of the constitu 4. Thenature and estimated cost of other measures and-invest

tion of this state chges the executive with the responsibility tQ,antsthat will be required afmall businesses in complying with
expediteall measures which may be resolved upon by the legislge rje.

tre. 5. Theadditional cost, if anyto the agency of administering

(b) The legislature recognizes the néedeficient adminis o enforcing a rule which includesny of the methods specified
tration of public policy In creating agencies and designating thejqers. 227.14 (2)

functionsand purposeshe legislature may delegate rule—making
authorityto these agencige facilitate administration of legisla
tive policy. The delegation of rule—-making authority is intende
to eliminate the necessity of establishing evadministrative
aspecbf general public policy by legislation. In so doihgw-

6. The impact on public health, safety and welfare, if, any
aaused)y including in the rule angf the methods specified under
$.227.114 (2)
(3m) ANALYsIs NOTREQUIRED. The final regulatorylexibility
; f . analysisspecified under sul3) (e)is not required for any rule if
eve;thfhleg.lslhe;tijre rtese:ves tg |:self.t. firule—maki th the agencyafter complying with 227.114 (1)to (5), determines
. - Therght o retract any delegationrule=making auther . »¢the rule will not have a significant economic impact cula
ity. ) . ) stantialnumber of small businesses.
_2. The right to establish any aspect of general policy by-legis (4) committee rReview. (a) Notice of referral. Upon receipt
lation, notwithstanding any delegatiaf rule-making authority o potice that a proposed rule has been referred to a committee
3. The right and responsibility to designate the method fahdersub.(2), the chairpersoor chairpersons of the committee
rule promulgation, review and modification. shall notify in writing, each committee member of the referral.
4. The right to delay or suspend the implementation of any (am) Committee meeting. A committee may be convened
rule or proposed rule while under review by the legislature.  uponthe call of its chairperson or cochairpersons to reviproa
(2) NoTIFICATION OF LEGISLATURE. An agency shall submit a posedrule. A committee may meet separately or jointly with the
notice to the presiding diter of each house of the legislatureothercommittee to which the notice and report were referfed.
whena proposed rule is in final draft form. The notice shall bmommitteemay hold a public hearing to review a proposed rule.
submittedin triplicate and shall be accompanied by a report in the () Committee review period. 1. Except as provided under
form specified undesub.(3). A notice received under this sub subd5., the committee review period for each committee extends
sectionon or after November &f an even—numbered year shalkor 30 days after referral under s). If the chairperson or the
be considered received on the first day of the next regular sessi@@hairpersonsf a committee take either of the following actions
of the legislature. Each presidindicér shall, within 7 working  within the 30~day period, the committee review period for that
days following the day on which the noticand report are committeeis continued for 30 days from the date the fition
received,refer them to one committee, which may be eitherjg taken:
standingcommittee or a joint legislative committee created by 5 Request in writing that the agency meet with the committee
law, except the joint committee for review of administrative ruleg, reyjiew the proposed rule. The continuation of the review period
Theagency shall submit tihe revisor for publication in the regis paqinson the date the request is sent to the agency
ter a statement that a proposed rule has been submitted to-the prg|D . ; . .
. Publish or post notice that the committee will hold a meet

sidingofficer of each house of the legislature. Each presifiitg . hearing t iew th drul di diatel d
cershall enter a similastatement in the journal of his or her housé!'d OF h€aring to review the proposed ruie and immediately sen
a copy of the notice to the agencyhe continuation of theeview

bei(r?)wﬁtci)r?ggrf dfﬁgﬁ%;ﬁgéiﬁg%{ggggfgrlljlnedi?]r tiLgEf)sihmg!l periodbegins on the date the notice is published or posted, which
everis earlier

fiedin s.227.14 (1) the materiabpecified in s227.14 (2)to (4), . .
acopy of any recommendations of the legislative counciiataf ___2- If @ committee, by a majority vote of a quorofithe com
mittee, recommends modifications in a proposed rule, and the

ananalysis. The analysis shall include: ; . P .
A statement explaining the need for the proposed rule_aggncy,ln writing, agrees o make mo;:ilflcatlons, the review
(@) X p g e p p periodfor both committees is extended either to the 10th working
(b) An explanation of any modification made in the proposeghy following receipt by the committees of the modified proposed
rule as a result of testimony received at a public hearing.  ryle or to the expiration of the revieperiod under subd.., which
(c) A list of the persons who appeared or registered for everis later There is no limit either on the number of modification
againstthe proposed rule at a public hearing. agreementthat may be entered into or on the time within which
(d) A response to the legislative council t@commenda Mmodificationsmay be made.
tionsunder s227.15indicating: 3. An agency mayon its own initiative submit a germane

1. Acceptance of the recommendations in whole or in parfiodificationto a proposedule to a committee during its review

2. Rejection of the recommendations in whole or in part. period. If a germane modification is submitted within the final 10

3. The specific reason for rejecting an recommendation.days O-f a committee review perlo_d, the review period for bo_t_h

P : Jecting any committeess extended for 10 working days. If a germane modifi
(e) Except as providednder sub(3m), for all proposed rules cationis submitted to a committee after the committee in the other
thatwill have an efect on smalbusinesses, as defined under sypousehas concluded its jurisdiction over the proposed rule, the
227.114(1), a final regulatory flexibility analysis, which shalljyrisdiction of the committee of the other house is revived for 10
containas muchinformation about the following as the agencyyorking days. In this subdivision, an agereproposal to delete
can feasibly obtain and analyze with its existing stahd partof a proposed rule under committee review shall be treated as
resources: agermane modification of the proposed rule.

1. The agency reason for including or failing to include in 4. An agency maynodify a proposed rule following the cem
the proposed rulany of the methods specified unde227.114  mitteereviewperiod if the modification is germane to the subject
(2) for reducing its impact on small businesses. matterof the proposed rule. If a germane modification is made,

2. A summary of issues raised by small businesses during the agency shall recall theroposed rule from the chief clerk of
hearingson the proposed rule, any changes in the proposed refchhouse of the legislature. The proposed mith the germane
as a result of alternatives suggested by small businesses andnibdification,shall be resubmitted to the presidinfjaar in each
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houseof the legislature as provided in s@®) and thecommittee a. Request in writing that the agency meet with the joint-com
review period shall begin agairf-ollowing the committee review mitteefor review of administrative rules to review the proposed
period,an agency may nabhake any modification that is not ger rule. The continuation of the review period begins on the date the
maneto the subjecitnatter of the proposed rule. In this subdivirequests sent to the agency
sion,an agency proposal to delete part of a proposed rule under b, Publish or post notice that the joint committeerésiew
committeereview shall be treated as a germane modificadfon of administrative rules will hold a meeting or hearing to revtesv
the proposed rule. proposedrule and immediately send a copf/the notice to the

5. If a committeeén one house votes to object to a proposeabjency. The continuation of the review period begins onchie
rule under par(d), the chairperson or cochairpersons of¢ber  thenotice is published or posted, whichever is earlier
mitteeshall immediately notify the chairperson or cochairpersons 2. |f the joint committee for review afdministrative rules, by
of the committee to which the proposed rule was referréldein a majority vote of a quorum of the committee, recommends-modi
otherhouse. Upon receipt of the notitiee review period for the ficationsin a proposed rule, and the agerioywriting, agrees to
committeein the other house immediately ceaaad no further makemodifications, the review peridar the joint committee for
actionon the proposed ruteay be taken under this paragraph, butview of administrative rules is extended either to the 10th work
the committee may proceed under .p@) to object to the pro ing day following receipby the joint committee of the modified
posedrule. proposedule or to the expiration of the review period under subd.

6. If a committee has not concluded its jurisdiction over a prd., whichever is later There is no limit either on the number of
posedrule before the day specified undet3.02 (1)for the next modificationagreements that may be entered into or on the time
legislatureto convene, that jurisdiction immediately ceases andjthin which modifications may be made.
within 7 working days after that date, the presidirfigef of the 3. If both committees object to a proposed rule, each objection
appropriatehouse shall refer the proposed ridehe appropriate hasa separate review period beginning on the date of its receipt.
standingcommittee or joint legislative committee created by, law 4. |f the jointcommittee for review of administrative rules has
exceptthe jointcommittee for review of administrative rules, agqt concluded its jurisdiction over a proposed rule beforelétye
providedunder sub(2). The committee review period thags  specifiedunder s13.02 (L)for the next legislature to convene, that
tinuesfor the committee to which the proposed rule is referrgfatdate, the presiding figer of the appropriate house shall refer
subdivision. tive rules. The committee review period that was interrupted by

(c) Agency not to promulgate rule during committee review.  the loss of jurisdiction undethis subdivision continues for the
An agency may not promulgate a proposed rule during the comint committee for review of administrative rules to which the
mittee review period unless bottommittees waive jurisdiction proposedule is referred undehis subdivision beginning on the
overthe proposed rule prior to the expiration of the review periodateof referral under this subdivision.
A committee may waive its jurisdiction by adopting, byaority ~ (c) Agency not to promulgate rule during joint committee
voteof a quorum of the committee, a motion waiving the Commlﬁevie/v_ An agency may not promu]gate a proposed rule to which
tee’sjurisdiction. The committee shall report its action in writing, committee has objected unless the joint committee for resfiew
to thg joint committee for (eview qf administrative rules within Z2gministrativerules, under pafd), nonconcurs in thaction of the
working days after the waiver action. committee,or until a bill introduced under pae) fails to be

(d) Committee action. A committee, by a majority vote af enacted.An agency may promulgate apgrt of a proposed rule
quorumof the committee during the review period under (@ to which no objection has been made.
may object to a proposed rule for one or more of the following rea (d) Joint committee action. The joint committee for review of
sons: administrativerules may nonconcur in a committeebjection to

1. An absence of statutory authority aproposed rule by voting to nonconcur during the review period

2. An emegency re|ating to pub“c heah:h' Safety or We|faré:lnderpaf (b) If the jOint committee for review of administrative

; : lativa i rulesobjects to a proposed rule, an agency may not promtiigate
j’ ':Li;l:frlitt?lviﬂzg{ev‘g:vleg|5|atlve intent. proposedrule until a bill introduced under pgpe) fails to be

o . _enacted. Thejoint committee for review of administrative rules
5. A change in circumstancesice enactment of the earliesimay object toa proposed rule only for one or more of the reasons

law u'pon which the proposed rule is based. specifiedunder sub(4) (d).
6. Arbitrariness and capriciousness, or imposition of an (e) Billsto prevent promulgation. When the jointommittee
unduehardship. for review of administrative rules objects to a proposed rule it

(e) Part of a proposed rule. An agency may promulgate anyshall,within 30 days of the date of the objectioriyoduce in each
part of a proposed rule which is not objected to by a committdeuseof the legislature, for considerationaaty regular session,

(5) JOINT COMMITTEE FOR REVIEW OF ADMINISTRATIVE RULES.  a bill to support the objection. litiin 10 working days after
(a) Referral. If a committee objects to a proposed rule, the-coriitroduction,the presiding dicer of each housef the legislature
mittee shall report the proposed rule and the objection to the g#eall refer the bill to the appropriate standing committee.
sidingofficer of the appropriate house within 2 working days after (f) Timely introduction of hills; effect. If both bills required
makingthe objection. The presidingfiger shall refer the pro  underpar (e) are defeated, or fail to be enacted in any atie®
posedrule and the objection to the joint committee for review afer, the agency may promulgate the proposed rule that was
administrativerules within 5 working days after receiving theobjectedto. If either bill becomes lawthe agency may not pro
committeereport. mulgatethe proposed ruléhat was objected to unless a subse

(b) Joint committee review period. 1. The review period for quentlaw specifically authorizes its promulgatiorThis para
the joint committee for review of administrative rules extends f@raphapplies to bills introduced on or after ey specified under
30 days after a proposed rule and objection are referred to it. $he3.02 (1)for the legislature to convene and before February 1
joint committee for review of administrative rules shall meet arff an even-numbered year
takeaction in executive session during that period, exceptfthat (g) Late introduction of bills; effect. If the bills required under
the cochairpersons take either of the following actions within thgar.(e) are introduced on or after February 1 oesen—numbered
30-dayperiod, the joint committee review period is continued forearand before the next regular session of the legislature com
30 days from the date the first action is taken: mences, as provided underl8.02 (2) the joint committee for
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review of administrative rules shall reintroduce the billstba (d) That the text of the certified copy of the rule is the text as
first day of the next regular session of the legislature, unless eithesmulgatedoy the agency
houseadversely disposes of either bill. If the joint commiftae  History: 1985 a. 1821993 a. 214
review of administrative rules isequired to reintroduce the bills, Cross-reference: See $902.03for provision for judicial notice of administrative
the agency may not promulgate tpeoposed rule to which the ™'**
bills pertain exceptas provided in par(f). If either house
adverselydisposes of either bill, the agency may promulgate t
proposedule that was objected to. this paragraph, “adversely fil
disposef’ means that one house has voted in one dfoiley-
ing ways:

1. To indefinitely postpone the bill.

%%7'21 Publication of rules; incorporation by refer -
ce. (1) All rules thatagencies are directed by this chapter to
e with the revisor shall be published in the coade register as
requiredunder $35.93

(2) (a) To avoid unnecessary expense, an agency wigy
the consent of the revisor and the attorgeyeral, adopt standards

2. To nonconcur in the bill. establishedy technical societies andganizations of recognized
3. Against ordering the bill engrossed. nationalstanding by incorporating the standards in its rules by ref
4. Against ordering the bill to a 3rd reading. erenceto the specific issue or issues of the publication in which
5. Against passage. they appearwithout reproducing the standards in full.

6. Against concurrence. (b) The revisor and the attorney general shall consentéoo

(6) PROMULGATION PREVENTIONPROCEDURE. (2) Thelegisla porationby reference only ia rule of limited public interest and
ture may not consider a bill required by s(). (e)until the joint N & case wherhe incorporated standards are readily available in
committeefor review of administrative rules has submitted a-wriPuPlishedform. Each rule containing an incorporation by refer

tenreport on the bill. The report shall be printed as an appen§fceshall state how thenaterial incorporated may be obtained
to each bill and shall contain: andthat the standards are on file at tiféices of the agencyhe

secretary of state and the revisor

(3) A rule promulgated jointly by 2 or more agencies need not
ublished in more than one place in the code.

4) Agency materials that are exempt from the requirements

. - . of this chapter under 827.01 (13)may be published, either ver

3. A statement of the action takbwg the joint committee for batim or in summary form, if the promulgating agency and the

review of administrative rules regarding the proposed rule.  yo\isordetermine that thublic interest would be served by pub
4. A statement and analysis of the grounds upon which tfigtion.

joint committeefor review of administrative rules relies for History: 1985 a. 1821987 a. 403
objectingto the proposed rule.

(b) Upon introduction of the bills under syb), the presiding 227.22 Effective date of rules. (1) In this section, “date of
officer of each house of théegislature shall refer the bill publication” means the first date on which an issue of the register
introducedin that house to the appropriate committee, to the cé$ mailed to any person entitled undeBS.84to receive fit.
endarscheduling committee or directly tbhe calendar If the (2) A rule iseffective on the first day of the month commenc
committeeto which a billis referred makes no report within 30ing after the date of publication unless one of the followaiccprs:
daysafter referral, the bill shall be considered reported without (3) The statute under which the ruk@s promulgated pre
Chall b6 placed on the calendar of eath nouse of the legislara-c 2 Qerent efective date for the e

u | u . . . .
accordingto its rule governing the placementprbposals on the i?hbzhé ﬁ:r date is prescribed by the agency in a statement filed
calendar. A bill introduced under this section which is received’ o . . ,
in the 2nd house shall be referred, reported and placed on-the caf€) The ruleis promulgated under 827.24 in which case it
endarin the same manner as arginal bill introduced under this Pecomeffective at the time prescribed in that section.

1. An explanation of théssue involving the proposed rule
objectedto and the factual situation out of which the issue arosbe.
. e

2. Arguments presented for and against the proposed rule a
the executive session held under 8b.(b).

section. (d) The date of publication of the issue of the register in which
(7) NonappLicATION. This section does not apply to rules-protherule is printed occurs after the date designated un@ér3
mulgatedunder s227.24 (3) for publication of the registein which case the rule becomes
History: 1985 a. 1821987 a. 2531987 a. 403.256 1989 a. 175 effectiveas provided in sul§4).
Rule-makingprocedure discussed. isVTel. Ass'n. v Public Service Comni05 (3) Therevisor may prescribe in the manual prepared usider

Wis. 2d 601 314 N.W2d 873(Ct. App. 1981). 227.15(7) the monthly date prior to which a rule must be filed in

orderto be included in that monthissue of the registelThe rev
sorshall compute the fefctive date of each rule submitted for pub
lication in the register and shall publish it in a note at the end of
eachsection. For the purpose of computing théeetive date, the

227.20 Filing of rules. (1) An agency shall file @ertified

copy of each rule it promulgates the ofice of the secretary of
stateand in the dfce of the revisar No rule is valid until the cetti
fied copies have been filed. A certified copy shmltyped or : . . .
duplica?edon 8 1/2 by 1 inch paperleaving sFL)I)i/cient rggm for revisormay presume that an issue of the registibe published

the secretary of statestamp at the top of the first page. Forms thgturingthe mpnth in which i.t Is designateq for pu.blication. .
arefiled need not comply with the specifications of this subsec (4) If an issue of the register or the notice section of the register
tion. Is published after thdate designated unde3$.93 (3)for its pub

(2) Thesecretary of state shall endotbe date and the time /ication, the departmeraf administration shall stamp the date of
of filing on each certified copy filed under sb). The secretary Publication on the title page efich copy of that issue. A rule or
of state shall keep a file of all certifiedpies filed under subl). noticecontained in that issue of the registends efective earlier

(3) Filing a certified copy of a rule with the secretary of stat@ﬁgttge_ dlz;gsfglIfgv;/ggstrigzatzesastamped on the title page.
createsa presumption of all of the following: Y ’ B

(a) That the rule was duly promulgated by the agency 22723 Forms. A form imposing a requirement which meets
(b) That the rule was filed and made available for publitie definition of a rule shall be treated as a rule forghgoses

inspectionon the date and time endorsed on it. of this chapterexcept that:
(c) That all of the rule—-making procedures required by this (1) Its promulgation need not be preceded by notice and pub
chapterwere complied with. lic hearing.
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(2) It need not beromulgated by the board offiokr chaged 1. Evidence that there is a threat to the public peace, health,
with ultimate rule-making authority but may be promulgated ksafety or welfare that can be avoided only by extension of the
any employee of the agency authorized by the boardioeof emergencyule or part of the emgency rule.

(3) It need notbe published in the code and register in its 2. Evidence that it is impossible for the agency to promulgate
entirety,but may be listed by titler description together with a a permanent rule prior to the expiration date of the garay rule
statemengs to how it may be obtained. undersub.(1) (c).

History: 1985 a. 182 (c) Whenever the committee extends an ey rule or part
of an emegency rule under pafa), it shall file a statement of its
actionwith the agency promulgatirtge emeagency rule, the pre
siding officer of each house of the legislature, the appropriate
committeesof each house of tHegislature, as determined by the
presidingofficer of each house of the legislatuttee secretary of
. =Y = X .~ stateand the revisor aftatutes. The statement shall identify the
\?vf:[icttr?enorr:)?:g(]ji:?se it would takefet:t if the agency complied specific emggency rule opartof an emegency rule to which it
P o relates. The presiding diter of each house of the legislature shall

(b) An agency acting under $86.235 (21)215.02 (18)or  entera statement in the journal of his or her hoilse the emer
220.04(8) may promulgate a rule without complying with theyencyrule or part of the emgency rule has been extended.
notice,hearing and publication procedures under this chapter (3) FiLinG. An agencshall file a rule promulgated under sub.

_ (c) Arule promulgated under pea) takes dect upon publica (1) as provided in £27.2Q shall mail a copy to the chief clerk of
tion in the oficial state newspaper or on any later date specifighchhouseand to each member of the legislature at the time that
in the rule and, except as provided under €jpremains in ééct  heryle is filed and shall take any other step it considers feasible
only for 150 days. to make the rule known to persons who will bieeted by it. The

(d) A rule promulgated under pdb) takes eflect upon publi  revisorshall insert in the notice section of each issue of the register
cationin the oficial state newspaper or on any later date specifigchrief description okach rule under sufll) that is currently in
in the rule and remains infeft for one year or until it isuspended effect. Each copynotice or description o rule promulgated
or the proposed rule corresponding to ibigected to by the joint undersub.(1) (a)shall be accompanied laystatement of the emer
committeefor review of administrative rules, whichevesmoner gencyfinding by the agency or by a statement that the rule is pro
If a rule under pagb) is suspended or a proposed rule under sulgatedat the direction of the joint committee for review of
186.235(21), 215.02 (18)pr220.04 (8)is objected to by the joint administrativerules under 227.26 (2) (b)
committeefor review _of admlnlst_ratlve rules, any persomy (4) PusLIC HEARING. Notwithstanding suk(1) (a)and(b), an
completeany transaction entered into or committed to in relianggjencyshall holda public hearing within 45 days after it promul
on that rule and shall have 45 days to discontinue other activif¥tesa rule under sulgl). If within that 45—-day period the agency

227.24 Emergency rules; exemptions. (1) PROMULGA-

TION. (@) An agency may promulgate a rule as an gemey rule
without complying with the noticehearing and publication
requirementsunder this chapteif preservation of the public
peace health, safety or welfare necessitates putting theimtde

undertakerin reliance on that rule. submitsto the legislativeouncil stafunder s227.15a proposed
(e) An agency that promulgates a rulleder this subsection rule corresponding to the rule under s(), it shall hold a public
shalldo all of the following: hearingon both rules within 90 days after promulgation of the rule

1. Prepare a plain language analysis of the rule in the fornwdersub. (1), or within 30 days after the agency receives the
prescribedunder s227.14 (2)and print the plain language analy report on the proposed rule prepared by the legislative council
siswith the rule when it is published. unders.227.15 (2) whichever occurs later

2. Prepare a fiscal estimate of the rule in the format prescribed{™ Ry 2902, g0 Gae °° (1 °7 1985 2. 335,253 1987 2. 4071989

unders.227.14 (4)and mail the fiscal estimate to each member of

the legislature not later than 10 days after the date on vthieh 257 25 Revisor. (1) The revisor shall, in cooperation with

rule is published. thelegislative council sthunder s227.15 (7) prepare a manual
(2) ExTension. (a) Attherequest of an agendye joint com  informing agencies about the form, style and placement of rules

mitteefor reviewof administrative rules magt any time prior to in the code.

the expiration date of a rule promulgated under éli(a) extend (2) The revisor shall, upon request, furnish an agency with

theeffective period of themegency rule or part of the engemcy  agviceand assistance on the foemd mechanics of rule drafting.

rule for a period specified by the committee not to exceed 60 days.(s) An agency may request an advance commitment as to the

Any number of extensions may be granted under this paragragfl, o numberingf a proposed rule by submitting a copy of the
but the total period for all extensions may not exceed 120 dayg,osed rule indicating the requested title and numbering to the
(am) Any request by an agency to extend thieative period revisorprior to filing. As soon as possible after that, the revisor
of the emegency rule or part of the engency rule must be made shall either approve the request or inform the agency of any
in writing to thejoint committee for review of administrative rU|eSchangenecessary to preserve uniformitythe code. If the title
no later than 30 days before the initial expiration date of the-emgf numbering of a rule is revised, the revisor shall verify thata
gencyrule. At the time that the agency submits the written requ@ffed copy of the revised version has been filed with the secretary
to the joint committee for review of administrative rules, thef state.
agencyshall submit a copy of the written request to the presiding (4) The revisor mayprior to publication, edit the analysis of
officer of eachhouse of the legislature and to the appropriate corg roposed rule and any other matesiabmitted for publication
mitteesof each house of the legislature, as determined by the Qifihe code and registenay refer tahe fact that those materials
sidingofficer of each house of the legislature. The presidifig of 36 o file or may eliminate them and any reference to them in the
perof each' house of the legislature shall enter a statement inB8e and register if he she believes they do not appreciably add
journalof his or her house that thgency has submitted a requesf, an understanding of the rule. The revisor shall submit the edited
to extend the ééctive period of the emgency rule or part of the yersjon of any material to the agency for its comments prior to
emergencyule. Thisparagraph shall not apply to any S“bseq“eﬂhblication.
requesby the agency to extend the same gecy rule or part ~ isiory: 1985 a. 182
of the emegency rule.

(b) In making the request for an extension, the ageheyl 227.26 Legislative review after promulgation; joint
providethe committee with the following: committee for review of administrative  rules. (1) DEeFINI-
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TION. In this section, “rule” means all or any partaafule which ture. If the committee is required to reintroduce the bills, the rule
hastaken eflect as provided under 827.22 (2) to which the bills pertaimemains suspended except as provided
(2) ReEviEw OF RULESBY COMMITTEE. (@) Purpose. The joint in pat (i). If either house adversely disposes of either bill, the rule
committeefor review of administrative rules shall promaige remainsin effect and the committee may not suspend it again. In
quateand proper rules, statements of general policy and- intéhis paragraph, “adversely disposes of’ has the meaning given
pretationsof statutesy agencies and an understanding upon thwnders.227.19 (5) (9)
part ofthe public respecting the rules, statements and interpreta (k) Biennial report. The committee shaiubmit a biennial
tions. reportof its activities tahe chief clerk of each house of the legisla
(b) Requirement for promulgation. If the committee deter ture,for distribution to the legislature underl8.172 (2) and to
minesthat a statement gfolicy or an interpretation of a statutethe governor and include recommendations.
meetsthe definition of a rule, it may direct the agency to premul (3) PUBLIC HEARINGS BY STATE AGENCIES. By a majority vote
gate the statement or interpretation as an g@eney rule undes. of a quorum of the committee, the committee may require any
227.24(1) (a)within 30 days after the committeeiction. agencyto hold a public hearing in respect to recommendations
(c) Public hearings. The committeshall hold a public hearing madeunder sub(2) and to report its action to the committee
to investigate any complaint with respect to a ifileconsiders  within the time specified by the committee. The agency shall pub
the complaint meritorious and worthy of attention. lish a class 1 notice, under @85, of the hearing in the fi¢ial
(d) Temporary suspension of rules. The committee may sus Statenewspaper and give awyher notice which the committee
pendany rule by a majority vote of a quorum of the committedlirects. The hearing shall be conducted in accordance with s.
A rule may be suspended only on the basis of testimony in relatfty -18andshall be held not more than 60 days after receipt of
to that rule received at a publ@aring and only for one or morenoticeof the requirement.

i History: 1985 a. 183s.1, 3, 50; 1987 a. 186
of the reasons specified unde27.19 (4) (d) Rule suspension under sub. (2) (d) does not violate separation of powers doctrine.

~ (e) Notice. When the committee suspends a rule, it shal puliartinezv. DILHR, 165 Ws. 2d 687478 N.W2d 582(1992).
lish a class 1 notice, under &85, of the suspension in thefiofal Legislativecommittee review of administrative rules irisébnsin. Bunn and Gal
statenewspaper and give any other notice it considers appropri&f@her. 1977 WLR 935.

(f) Introduction of bills. If any rule is suspended, the commit2 727 Construction of administrative rules. @ In

el o 30 oy e e ssperon, nvodice 0 St mice 55330 00199007 20 (5 2)
bill t I%h ! ded rul 9 * 990.04and990.06apply in the same manner in which they apply
abil to repeal the suspended rule. ) . to statutes, except that £20.001and990.01do not apply if the
_(9) Committeereport required. No bill required by this subsec ¢onstructionwould produce a result that is inconsistent whié
tion may be considered by the legislature until the comnstibe ~ manifestintent of the agency
mits a written report on the proposed bill. The report shall be () The code shall be prima facie evidenceaihcourts and
printedas an appendix to the bills introduced under(@arThe  oroceedingsas provided by $89.01 but this does not preclude
reportshall contain all of the following: referenceo or, in case of a discrepanapontrol over a rule filed
1. An explanation of théssue regarding the suspended ruljith the revisor and the secretanfstate, and the certified copy
andthe factual situation out of which the issue arose. of a ruleshall also and in the same degree be prima facie evidence
2. Arguments presented for and against the suspension actipall courts and proceedings.
atthe public hearing held under p@n). History: 1983 a. 5441985 a. 183s.22, 55 (2), (3); Stats. 1985 s. 227.27.
3. A statement of the action takenttye committee regarding
therule.
4. A statement and analysis of the grounds upon which the
committeerelies for suspending the rule.

(h) Legidative procedure. Upon the introduction of bills by ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW
the committee under this subsection, the presidifiger of each ) )
houseof the legislature shall refer the bill introdudadhat house 227.40 Declaratory judgment proceedings. (1) Except
to the appropriate committee, to the calendar scheduling cemnagprovided insub.(2), the exclusive means of judicial review of
teeor directly to the calendanf the committee to which a bill is the validity of a rule shall be an action for declaratory judgment
referredmakes no report within 30 days after referral, the bill sh&Bto the validity of such rulerought in the circuit court for Dane
be considered reported without recommendation. No later than@gunty. The oficer, board, commission or other agency whose
daysafter referral, the bills shall be placed the calendar of eachrule is involved shall behe party defendant. The summons in
houseof the legislature according to its rule governinggteee ~ such action shall be served as provided i804.11 (3) and by
mentof proposals on the calendah bill introduced under this deliveringa copyto such dicer or to the secretary or clerk of the
subsection which is received in the 2nd house shall be referr@gency where composed of more than one person or to any mem
reportedand placed on the calendar in the same manner as an difj of such agencyThe court shall render a declaratory judgment
inal bill introduced under this subsection. in such action only when it appears from the complaint and the

(i) Timely introduction of bills; effect. If both bills required SuPPortingevidence that theule or its threatened application
underthis subsection are defeated, or fail todnacted in any interfereswith or impairs, or threatens to interfere with or impair
othermannerthe rule remains in fefct and the committee may thelegal rights and privileges of the plaiftitA declaratory judg
notsuspend it again. If either bill becomes, léive rule is repealed Ment may be rendered whether or not the pléfirtihs first
and may not be promulgated again unless a subsequent law spi&gestedne agency to pass uptre validity of the rule in ques
ically authorizessuch action. This paragraph applies to bills th&en.

SUBCHAPTERIII

are introduced on or afténeday specified under $3.02 (1)for (2) The validity of a rule may be determined in any of the fol
the legislature to convene and before February 1 of an evel@wing judicial proceedings when material therein:
numberedyear (a) Any civil proceeding by the state or anjicér or agency

() Lateintroduction of bills; effect. If the bills required under thereofto enforce a statute or to recover thereyrutewvided such
par.(f) areintroduced on or after February 1 of an even—numbergtpceedings not based upon a matter as to which the opposing
yearand before the next regular session of the legislature copartyis accorded an administrative review or a judicial review by
mences,as provided under €3.02 (2) unless eithethouse Otherprovisions of thestatutes and such opposing party has failed
adverselydisposes of either bill, theommittee shall reintroduce t0 exercise such right to review so accorded;
the bills onthe first day of the next regular session of the legisla (b) Criminal prosecutions;
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(c) Proceedings or prosecutions for violations of county grFailure to comply with this sectigureventedrial court from acquiring jurisdic
municipal ordinances: tion. Harris v Reivitz,142 Ws. 2d 82417 N.W2d 50(Ct. App. 1987).

. . Lo Under(5) plaintiff must serve JCRAR within 60 days of filing pursuant to 893.02.
(d) Habeas corpus proceedings relating to criminal prese®ichardsv. Young,150 Ws. 2d 549441 N.W2d 742(1989).
tion: In a conflict between a statute and a rule, the statute controls. DeB#¢R\.72
’ . Wis. 2d 382493 N.W2d 234(Ct. App. 1992).
(e) Proceedings under@6.19] 1981 stats., or €0.65 (2) How to review an administrative rule. Levine. WBB Oct. 1983.

106.5Q 106.52 303.07 (7)or 303.210r ss.227.52t0 227.580r The standard of reviewf administrative rules in consin. Zabrowski. 1982
under ch102, 108 or 949 for review of decisions and orders ofWLR 691.

administrativeagencies if the validity of theule involved was 22741 Declarat i 1 A "
duly challenged in the proceeding before the agency in wihigh £+ ec atra orty dru ings. (1) Any agenlcy Tayonuﬁ".ﬁ‘
orderor decision sought to be reviewed was made or entered_ Iosnpe():/tg?geIgpep)rlfc?agilit)?%sa(\)nny’ ;;Sésrggnaprc?p?e?{;c?rr}s/tarue o? facts
3) In any judicial proceeding other than one set out above, : ’ - .
whgc% the inzélidity ofpa rule is %aterial to the cause of action d%any rule or statutenforced by it. Full opportunity for hearing
shall be dbrded to interested parties. A declaratory ruling shall

any defense thereto, the assertion of such invalidity shadebe ind the agency and all parties to the proceedimghe statement
forth in the pleading of the party so maintaining the invalidity of¢ ¢ o aII%ged),l unless i?is altered or get aside by a court. A ruling
suchrule in that proceeding. The party so asserting the invalidy ) he subject to review in the circuit court in the manner pro
of such rule shall, within 30 days after the service opthading vided for the review of administrative decisions.

in which the party sets forth such invalidiapply to the court in " : y
which such proceedings are had for an order suspending the }% i2n)g fggﬂicr)grsgg:}ggclaratory rulings shall conform to the-fol

of said proceeding until after a determination of the validity of sal - . - . . .
b d ty (a) The petition shall be in writing and its caption shall include

rule in an action for declaratory judgment under gdiphereof. h fih e o th " fth i
(a) Upon the hearing of such application if toaurt is satisfied ename of the agency andalerence to the nature of the petition.
(b) The petition shall contain a reference to the rule or statute

thatthe validity of such rule is material to the issues of the case h hich the decl linad 4 h
anorder shall be entered staying the trial of said proceeding uggi respect to which the declaratory rulingeguested, a concise

the rendition of a final declaratory judgment in proceedings to [&Atemenbf facts describing the situation as to whichdbelara
institutedforthwith by the party asserting the invalidity mich tO1Y "uling is requested, the reasons for the requested ruling, and
rule. If the court shall find that the asserted invalidity of a rule |9 names e;lnd a_dgiressesh of persli)nshotger lthan the ;?_eqtltig_n%r
not material to the case, an order shall be entered denying %ﬁ‘g'umn whom it is sought to make the declaratory rufing-pin

applicationfor stay " . .
(b) Upon the entry of a finairder in said declaratory judgment (?l) _Therpetl(tjl(cj)n shall I?efng?hed by_tontehor r_nor;persons, V‘(’j'th
action, it shall be the dutpf the party who asserts the invalidityeac signers adoress Set Torlhpposite the Signs name, an

of the rule to formally advise the court of the outcome of tha @ be verified by at least one of the signers. If a person signs on
declaratoryjudgment action so brought as ordered by the cou Q‘at][?ggf;scoors%(;?gg}’n l('jrigg?g dl'ggg'géiggrt?]g‘?g)égnzﬁg.c'a“on'
Aiter the final disposition of the declaratary judgment action = 3)“The petition shall be filedith the administrative head of
courtshall be bound by and apply the judgment so entered mé & agency or with 2 member of the agesgyolicy board

trial of the proceeding in which the invalidity of the rule i 2 Withi ble i ft it of .
asserted. (4) Within a reasonable time after receipt of a petition- pur

(c) Failure to set forth invalidity of a rule in a pleading or tgzjantto this section, an agency shall either deny the petition in

commencea declaratory judgment proceeding within a reaso
abletime pursuant to such ordef the court or to prosecute suci}i
declaratoryjudgment action without undwgelay shall preclude therefor
suchparty from asserting or maintaining such rule is invalid. "~ 0" 1685 o 182.27; Stats. 1985 s. 227.41991 a. 3161993 a. 12

(4) (@) Inany proceeding pursuant to this section for judicial poctrineof resjudicata does not apply to proceedings of administrative agency
reviewof a rule, the court shall declare the rule invalid if it flndguttht_hlfhs?ctlon reé{wrets I,?temaigswitemt:wvlthl? procBeedggfb&/ blns‘lﬂlg agency

H : : : fol within that proceeding 1o Its own declaratory ruling. boara of Rege! zonsin

thatit violates constitutional provisions or exceedsst@ULOrY  perg comm 103 Wis. 2d 545309 N.W2d 366(Ct. App. 1981).
authority of the agency or was promulgated without complianceThis section does not provide a method of review of a determination already made

with statutorv rule—making pr res. by the agengybut only "a method for requesting an agency to make a determination.
statutory rule axing p ocedures Therefore this section could not be used by prisoners 227.41 to challenge the Depart

(b) Notwithstanding s227.54 in any proceeding under thismentof Corrections’ dismissalof their complaint under the inmate complaint review
sectionfor judicial review of a rule, a court may not restrainsystem.Aello v. Litscher 104 F Supp. 2d 124.(2000).
enjoinor suspend enforcement of the rule during the course of
proceedingon the basis of the alleged failure of the agency pr
mulgatingthe rule to comply with £27.114

(c) Notwithstanding pafa), if a court finds that an agency did
not adequately comply with 227.114 the court may not declare L N .
theruleinvalid on that basis but shall order the agency to comply (&) A beﬁt?r.'“a' Ilonterest of the persisninjured in fact or
with that section and to propose any amendments to the rule [gatene 't_ injury by agency ac_tlon_or |_nact|on, )
arenecessary within a time specified by the counless the leg . (b) There is no evidence of legislative intent that the interest
islature acts under s227.26 (2)to suspend the rule, threle IS ot to be protected;
remainsin efiect while the agency complies with the order _(c) The injury to the person requesting a hearing ferifit in

(5) The joint committee for reviewof administrative rules Kind or degree from injury to the general public caused by the
shallbe served with aopy of the petition in any action under this2gencyaction or inaction; and
sectionand, with the approval of the joint committee on legislative (d) There is a dispute of material fact.
organizationshall be made a party and be entitled to be heard. (2) Any denial of a request forlzearing shall be in writing,

History: Sup. Ct. Orde67 Wis. 2d 585775 (1975)1977 c. 294491981 c. 278  shall state the reasons for denial, asdn order reviewable under

5.6;1983 a. 901983 a. 195.6; 1985 a. 183s.26, 55 (1) 57; Stats. 1985 s. 227.40; thi N ]
10872, 403s.256 1980 a. 311991 & 3161995 a 271999 a. 82 this chapter If the agency does not enter an order disposing of the

Plaintiff could not bring declaratory judgment action under (1) since it could coﬁequesrfor hea”ng within 2(_) days from the date of f'“ng- the
testvalidity of rule in action brought against plaiftinder (2). PhillipsPlastics  requestshall be deemed denied as of the end of the 20—day period.
Corp.v. Natural Resources Def@8 Ws. 2d 524297 N.W2d 69(Ct. App. 1980). (3) This section does not apply to rule-making proceedings or

Pleadingrequirements for challenging administrative rules establisRetord : : : ; ;
for judicial review and scope of judicial review discussed. Liberty Homes,.Inc. (phearlngspr to actions where hearings the discretion of the

DILHR, 136 Ws. 2d 368401 N.W2d 805(1987). agencyare expressly authorized by law

riting or schedule the matter for hearing. If the agency denies
e petition, itshall promptly notify the person who filed the peti
on of its decision, including a brief statement of the reasons

.42 Right to hearing. (1) In addition to any other right
provided by law any person filing a written request with an
agencyfor hearing shall have the right to a hearing which shall be
treatedas a contested case if:
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(4) Thissection does not apply if a hearing on the matter wamy examiner under sulfl) (b) after the department of natural
conductedas a part of a hearing undef83.43 resourcess notified that a hearing on the matter is required.

(5) Exceptas providedinder s289.27 (1) this section does  (b) The department of transportation shall notify the division
not apply to any part of the process for approving a feasibilitf hearings and appeals of every pending hearing to which the
report,plan of operation or license under subdthof ch. 289%r administratorof the division is required to assign a hearing
$.291.23 291.25 291.290r 291.3], any decision by the depart examinerunder sub(l) (br) after the department of transportation
mentof natural resources relating to the environmental impactiefnotified that a hearing on the matter is required.
aproposed action under &89 or 291 or ss292.31and292.35 (c) The department of health and family services stuiify
or any partof the process of negotiation and arbitration under ghe division of hearings and appeals of every pending hearing to

289.33 which the administrator of the division is requirecasign a hear
(6) This section does not apply to a decision issued or a hetng examiner under sufll) (bu)after the department of health and
ing conducted under 291.87 family services is notified that a heariog the matter is required.
History: 1975 c. 4141977 c. 418Stats. 1977 s. 227.064979 c. 2211981 c. (d) The departmen[ of workforce de\/e|0pment shall notify the

374, 1983 a. 2981985 a. 18.28; Stats. 1985 s. 227.42995 a. 227 [ : ; i
Personwho satisfies conditions under (1) is entitled to hearing whether or rot pngV!SIOn of hear!ngs and appe_a_ls_ of_every_pendlng hearing to
son has “other rightrovided by law”. Milwaukee Met. Sewerage DiStDNR, 126 Wh|Ch thQ administrator of the division is requirecasign a hear
Wis. 2d 63 375 N.W2d 649(1985). ing examiner under sufl) (by) after the department oforkforce
Discussiorof right to contested case hearing pursuant to (1). Metro. Greyhougéyvelopments notified that a hearing on the matter is required.
Mgt. Corp. v Racing Bd.157 Wis. 2d 678460 N.W2d 802(Ct. App. 1990). 3) Eja) The administrator of thg division of hearinqs and
Sub.(1) does not grant the right to a contested case hearing regarding the need fo( . Y
anenvironmental impacitatement. North Lake Management DisDMR, 182 Ws.  appealamay set the fees to lshaged for any services rendered
2d§3t9 (%32 3%’?’3& dlzt)sggiihﬁﬁt% ft?%‘géncm develop appropriate summary-dis to the department of natural resources by a hearing examiner
positio.nprocedures if there are no disputes of material fact. BaMliseonsin Per underthis section. The fee shall Cover, th,e total cost oéneices
sonnelCommission223 Ws. 2d 739589 N.W2d 418(Ct. App. 1998). lessany costs covered by the appropriation und2d £05 (4) (f)
MilwaukeeMetropolitan Sewerage District DNR: Expanding the scope of state (b) The administrator of the division biaarings and appeals
agencyactions covered by contested case hearings. 1986 WLR 963. ma .
y set the fees to behaged for any services rendered to the
departmenbf transportation by a hearing examiner under this sec

227.43 Division of hearings and appeals. Q) The :
P _—— - . on. The fee shall cover the totadst of the services less any costs
administratorof the division of hearings and appeals in the depa}cioveredby the appropriation under20.505 (4) (f)

mentof administration shall: (c) The administrator of the division of hearings and appeals
unéae)rssze%eoaes the appointing authority of all hearing examlnerhsay set the fees to behaged for any services rendered to the
T . . . .__departmenof health and familyervices by a hearing examiner

(b) Assign a hearing examiner to preside over any hearingger this section in a manner consistent with a federally

acontested case which is required to be condumtatie depast 5hnrovedallocation methodologyThe fees shall cover the total
mentof natural resources and which is not conducted by the se@§st of the services.

tary of natural resources. _ _ ~(d) The administrator of the division béarings and appeals
(bg) Assign a hearing examiner to preside over any hearingghy set the fees to behaged for any services rendered to the
reviewunder ss84.30 (18)84.31 (6) (a)85.013 (1)86.073 (3)  departmentof workforce development by a hearing examiner
86.16(5), 86.195 (9) (b)86.32 (1) 101.935 (2) (1)101.951 (7) ynder this section in a manner consistent with a federally
(a)and(b), 114.134 (4) (b)114.135 (9)114.20 (19)175.05 (4)  approvedallocation methodologyThe fees shall cover the total
(2), (4), (7) (a) (8) (@)and(10), 218.0131 (3)218.11 (7) (a)and (e) The administrator of the division of hearings and appeals

(b). 218.22 (4) (a)and (b), 218.32 (4) (a)and (b), 218.41 (4) !
218.51(5) (a)and(b), 341.09 (2m)d), 342.26 343.69and348.25 umn%yefgagf‘(elrge)_es to be clgad for any services contracted for

©). . . . . ) (4) (a) The department of natural resources shall pay all costs
(br) Assign a hearingxaminer to preside over any hearing of¢ the services of a hearing examiner assigned to the department

acontested case which is required to be conduntatie depast ynder sub(1) (b), according to the fees set under @b.(a)

mentof transportation and which is not conducted by the secretary(b) The department of transportation shall pay all costs of the
of transportation.

. . . . . servicesof a hearing examiner assignedder sub(1) (bg) or

(bu) Assign a hearing examiner to preside over any hearinggkignedo the department under syt) (br), according to the
acontested case that is required to be conducted by the departm&@%et under sul{3) (b).

of healthand family services and that is not conducted by the sec (c) The department of health and family services shall pay all

retaryof health and family services. _ _ costsof the servicesf a hearing examingincluding support ser
(by) Assign a hearing examiner to preside over any hearing\@tes, assigned under sufi) (bu) accordingo the fees set under
acontested case that is required to be conducted by the departgeRy(3) (c).
of workforce development under subth.of ch.49and that is not (d) The department of workforce development shall pay all
conductecby the secretary of workforce development. costsof the servicesf a hearing examingincluding support ser
(c) Supervise hearing examiners in the conduct of the hearifigles,assigned under sufl) (by), accordingo the fees set under
andthe rendering of a decision, if a decision is required. sub.(3) (d).
(d) Promulgate rules relating to the exercise of the administra (e) The agencygontracting out for contested case hearing ser
tor's and the divisiors powers and duties under this section. vicesunder sub(1m) shall pay all costs of the services of a hearing
(1m) Uponthe request of an agency that is not prohibited froexaminer,including support services, assigned under &Li),
contractingwith a 3rd party for contested case hearing services;cordingto the fees set under siB) (e)
the administrator of the division of hearings and appealfhién  History: 1977 c. 4181981 c. 205.2202 (1) (b) 1983 a. 271985 a. 182s.16
departmenbf administration may contract with the agency te prg %f fgfiégtats' 1985s. 227.48993 a. 161995 a. 3701997 a. 327, 1999 a.
vide the contested case hearing services and may assign a hearing
examinerto preside over any hearing performed under swcima 227.44 Contested cases; notice; parties; hearing;
tract. records. (1) In a contested case, all parties shall erdéd an
(2) (8) The department of natural resources shall notify tleportunityfor hearing after reasonable notidexcept in the case
division of hearings and appeals of every pending hearing aban emegency reasonable notice shall consist of mailiragice
which the administrator of the division is requiredassign a hear to known interested parties at least 10 days prior to the hearing.
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(2) The notice shall include: establishrules relating to the transcription of the record into a writ

(a) A statement of théme, place, and nature of the hearingt,en_transcript and the pr(_)viding of free copies of the_writter}_tran
includingwhether the case is a class 1, 2 or 3 proceeding. ~ Script. Rules may require a purpose for transcription Whl(?h IS

(b) A statement of the legal authority and jurisdiction und&e€medy the agencyo be reasonable, such as appeal, and if this
which the hearing is to be held, and, in the case of a clpss 2 testis met to the satisfaction tgfe agencythe record shall be tran
ceeding.a reference to the particular statuaes rules involved. Scribedat the agencg' expenseexcept that in preparing the

(c) A short and plain statement of the matters asserted. If ordfor judicial review of adecision that was made in an appeal

: P ; e ders. 227.47 (2)or in an arbitration proceeding under
matterscannot be stated with specificity at the time the nasice 91.143(6s)or230.44 (4) (bmjhe record shalbe transcribed at

isnevr;/f/(é,ctjhe notice may be limited to a statement of the 'Ssug%eexpense of the party petitioning for judicial revieRules may
2m) .Any person whose substantial interest may bectfd requireashowing of impecuniousness or financial need as a basis
g ; . for providing a free copy of the transcriptherwise a reasonable
by the decision following the hearing shall, upon gersons congpensatgryee maypge chged. If an?/ ggency does not pro

requestpe admitted as a party . S ulgatesuch rules, then it must transcribe theord and provide
(2s) The personnel commission may order consolidation (ﬁ]

- . . . ee copies of written transcripts upon request. In any event, an
any case with any other case involving the same parties avrong, P p's up 9 y

X . - . encyshall not refuse to provide a written transcript if the person
moreissues arising substantially out of the same C'rcumStancef‘n%Jkingthe request pays a reasonable compensatory fee for the
closelyrelated circumstances.

. . . transcriptionand for the copy This subsection does not apply
derg:(;:)eaagptgr?égﬁ)t/Z??ﬁgrbfogr?tgjr?/giﬁrngp:\Sitlde;mt:% preseBVk  \yherea transcript fee is specifically provided by law

. . 9) The factual basis of the decisi@hall be solely the evi
(4) (a) In any actiorto be set for hearing, the agency or hea| EI’(]C)eand matters ditially noticed. y

ing examiner may direct the parties to appear before it for a eonfeliiory. 1975 ¢. 4141977 c. 26418 1985 a. 182532, 52, 5 (1) Stats. 1985
enceto consider: S.227.44;1993 a. 161997 a. 237
ificati i Hearingexaminer did not abuse discretion in failing to imerpreter Kropiwka
1. The Clarlflca-tlon of IS_Sue_S_' v. DILHR, 87 Ws. 2d 709275 N.W2d 881(1979).
2. The necessity or desirability of amendments to the pleadpoceduratiue process is violated when scope of hearing exceeds notice; parties

ings. haveright to be apprisedf issues to insure right to be heard. Bracegird&oard

- - . f Nursing,159 Wis. 2d 402464 N.W2d 111 (Ct. App. 1990).
3. The possibility of obtaining admissions of fact and of doc Reprimandmay be imposed only afterfafding opportunity for hearing a0

mentswhich will avoid unnecessary proof. videdfor in a class 2 contested case. 67 A@gn. 188.
4. The limitation of the number of witnhesses. Administrative Review of DNR Decisions. Boldt. i&VLaw July 1993.
5. Such other matters as may aid in the dispositiothef

action. 227.45 Evidence and official notice.  In contested cases:
(b) The agency or hearing examiner presiding at a conferenc 1) Exceptas provided in s49.52 (3)and901.05 an agency

underthis subsectioshall make a memorandum for the record! €@ring examiner shall not be bound by common law or-statu
which summarizes the action taken at the conference, the am (§y rules of evidence. The agency or hearing examiner shall
mentsallowed to the pleadings and the agreemergde by the & mitall testimony having reasonable probative value, but shall
partiesas toany of the matters considered, and which limits tHex¢ludeimmaterial, irrelevanor unduly repetitious testimony or
issuesfor hearing to those not disposed ofdmimissions or agree evidencethat is inadmissible under@)1.05 The agency or hear

mentsof the parties. Such memorandum shall control the sub? examinershall give efiect to the rules of privilege recognized
y
0

quentcourse othe action, unless modified at the hearing te pr&Y 1aw. Basic principles of relevancinateriality and probative
ventmanifest injustice. rce shall govern the proof of all questions of fact. Objections to

(5) Unless precluded by lawinformal disposition maye evidentiaryoffers and ders of proof of evidence not admitted
madeof any contested case by stipulation, agreed settleoment, M2 P& made and shall be noted in the record. _
sentorder or default. In any proceediiigwhich a hearing is (2_) All evidence, |nclud|n_g records_ and docu_ments in the pos
requiredby law if there is no suchearing, the agency or hearingS€ssiorof theagency or hearing examiner of which the agency or
examinershall record in writing the reason why no such hearirfaringexaminer desires to avail himself or hersstiiall be duly
was held, and shall make copies available to interested persdpiéeredand made a part of the record in the case. Every party shall

(6) The record in a contested case shall include: be_gﬂ‘orded adequate opportunity to rebut deotountervailing

evidence.

(3) An agency or hearing examiner may talfecial notice of
any generally recognized fact or any established technical or
Mjentific fact; but parties shall be notified either before or during

(a) All applications, pleadingsotions, intermediate rulings
andexhibits and appendices thereto.

(b) Evidence received or considered, stipulations and ad

slons. _ _ the hearing or by full reference in preliminary reports or cther
(c) A statement of mattersfigfially noticed. wise, of the facts so noticed, and they shall tiereed an opportu
(d) Questions and fdrs of proof, objections, and rulingsnity to contest the validity of the fadial notice.

thereon. (4) An agency or hearing examiner shall takiciafl notice of

(e) Any proposed findings or decisions and exceptions.  all rules which have begwublished in the consin administra

(f) Any decision, opinioror report by the agency or hearingive code or register
examiner. (5) Documentaryevidencemay be received in the form of

(7) All staf memorandaand stdf data, not admitted as evi copiesor excerpts, if the original is not readily available. Upon
dencein a contested case, which are submitted to the hearlieguestparties shall be given an opportunity to compare the copy
examineror ofiicials of the agency in connectiwvith their con  with the original.
siderationof the case, are not part of thé@éal record but shall (6) A party may conduct cross—examinatiorsasonably
bemade a part of the file and shall be served on all parfieg. requiredfor a full and true disclosure of the facts.
party may within 10 days of service of such memoranda or data, (6m) A party’s attorney of record may issue a subpoena to
submitcomments thereon to the examiner dicalls and such compelthe attendance of a witness or fineduction of evidence.
commentsshallalso be served on all parties and placed in the filg. subpoena issued by an attorney must be in substantially the

(8) A stenographic, electronic or other record of oral proceesemeform as provided in 805.07 (4)and must be served the
ingsshall be made in arglass 2 or class 3 proceeding and in anypannerprovided in s805.07 (5) The attorney shall, at thiene
classl proceeding when requested by a palEsich agency may of issuance, send a copy of the subpoena to the appeal tribunal or
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otherrepresentative dhe department responsible for conducting (2m) In any hearing or review assigned to a hearing examiner
the proceeding. unders. 227.43 (1) (bg)the hearing examiner presidingthe

(7) In any class 2 proceeding, each party shall have the righearingshall prepare a proposed decision, including findings of
prior to the date set for hearirig,take and preserve evidence a$act, conclusions of laporder and opinion, in a form that mag
providedin ch.804. Upon motion bya party or by the person fromadoptedas the final decision in the case. The proposed decision
whom discovery is sought iany class 2 proceeding, and for googhallbe a part of the record and shall be served by the division of
causeshown, the hearing examiner nragke any order in accerd hearingsand appeals in théepartment of administration on all
ancewith s.804.01which justice requires to protect a party orpeparties. Each party adverselyfatted by the proposed decision
sonfrom annoyance, embarrassment, oppression, or undue Isiall be given an opportunity to file objections to t®posed
denor expense. In any class 1 or class 3 proceeding, an agetesisionwithin 15days, briefly stating the reasons and authorities
may by rule permit the taking and preservation of evidence, bigr each objection, and togare with respect to them before the
in every suctproceeding the taking and preservation of eviden@égiministratorof the division of hearings and appeals. The admin

shallbe permitted with respect to a witness: istratorof the division of hearings and appeals may direct whether
(a) Who is beyond reach of the subpoena of the ageriigesr Suchamgument shall be written or oral. If the decision of the
ing examiner; administratorof the division of hearingand appeals varies in any

ul}%spectfrom the decision of the hearing examirtbe decision of
the administrator ofthe division of hearings and appeals shall
. A . includean explanation of the basis feach variance. The deci
(c) Who isso sick, infirm or aged as to make it probable thajo of the administrator of the division of hearings ampeals
the witness will not be able to attend the hearing; or is a final decision of the agency subject to judicial review under
(d) Who is a member of the legislature, if any committee of the227 52 The department of transportation may petition for-judi
sameor the house of which the witness is a member is in sessig) review

pr,i’-vldEd§g§5w'tgfsgsl‘$’735'vei2'sgolrotﬁrs‘?r{v"g%g' 227 08977 (3) With respect to contested cases except a hearing or review
istory: c.94.3; c. s.9, 10, 12; Stats. s. X c. - - -
277,418 447 1979 . 162208 1985 2. 18233 Stats. 1085 s, 227.48989 2. 130 assignedo a hearing examiner unde287.43 (1) (bg)an agency

1991a. 269 may by rule or in a particular case may by order:

Wherethere is evidence that a rule promulgabgdan administrative agency is a) Direct that the hearing examit@rdecision be the final
foundedon a particular source, it is reasonable to resort to such source to interprerétgéisionof the agency;

rule, but ultimately it is the course of reliance on the source, the uniform administ

tive interpretation of the rule, that gives the interpretation validity and not the source (b) Except as provided in suf2) or (4), direct that the record
gfgf' Employers Mut. Liability Ins. Co. WHR Dept.62 Wis. 2d 327214 N-W2d e cartified to it without an intervening proposed decision; or

(c) Direct that the procedure in siiB) befollowed, except that
227.46 Hearing examiners; examination of evidence in aclass 1 proceeding both written and orgliarent may bém-
by agency. (1) Except as provided under 327.43 (1) an ited.
agencymay designaten oficial of the agency or an employee on  (4) Notwithstanding any other provision of this section, in any
its staf or borrowed from another agency under28.9010r contestedase, if a majority of the fidials of the agency who are
230.047as a hearing examiner to preside over any contested cas@ender the final decision have not heard the case or read the
In hearings under €.9.52 a reserve judge shall be appointedtecord,the decision, if adverse to a party to the proceeding other
Subjectto rules of the agencgxaminers presiding at hearinggshanthe agency itself, shall not be made until a proposed decision

(b) Who is about to go out of the state, not intending to ret
in time for the hearing;

may: is served upon the parties andapportunity is @brded to each
(a) Administer oaths and faimations. party adversely décted to file objections and present briefs or
(b) Issue subpoenas authorized by law and enforce subpoediab agument to the dicials who are to render the decision.

unders.885.12 Exceptas provided in 227.47 (2) the proposed decisighall

containa statement of the reasons therefor and of each isfact of
r law necessary to the proposed decision, prepared by the hearing
xaminer or a person who has read the recoing.parties by writ

(c) Rule on dkrs of proof and receive relevant evidence.
(d) Take depositions drave depositions taken when permitte(g
by law. tenstipulation may waive compliance with this subsection.

(e) Regulate the course of the hearing. (5) Inany class 2 proceeding, if tdecision to file a complaint
(f) Hold conferences for the settlement or simplification of thgr otherwise commence a proceeding to imposanation or pen

issuesby consent of the parties. alty is made by one or more of théicigls of the agengythe hear
(g) Dispose of procedural requests or similar matters. ing examiner shall not be arfiofal of the agency and the proce
(h) Make or recommend findings of fact, conclusions of la@iuredescribed in sul{2) shall be followed.

anddecisions to the extent permitted by law (6) Thefunctions of persons presiding at a hearing or partici
(i) Take othemction authorized by agency rule consistent witating in proposed or final decisions shall be performednn

this chapter impartial manner A hearing examiner or agencyiofal may at

(2) Except as provided in su2m) and $227.47 (2)in any 2any time disqualify himself or herself. In class 2 and 3 proceed
contestectase which is a class 2 or class 3 proceeding, wher#@S;0n the filingin good faith of a timely and sfidient afidavit
majority of the oficials of the agency who are tender the final ©f Personabias or other disqualification of a hearing examiner or
decisionare not present for the hearing, the hearing examiner ppéficial, the agency or hearing examiner shall determine the matter
sidingat the hearing shall prepare a proposed decision, includfigpart of the record and decision in the case.
findings of fact, conclusions of lavorder and opiniorin a form . (7) (&) Notwithstanding any other provision of latiie hear
thatmay be adopted as the fimtcision in the case. The proposedd examiner presiding at a hearing may order such protective
decisionshall bea part of the record and shall be served by ti{Beasuresss are necessary fiootect the trade secrets of parties to
agencyon all parties. Each party adverselfeafedby the pre  thehearing.
poseddecisionshall be given an opportunity to file objections to (b) In this subsection, “trade secret” lths meaning specified
the proposed decision, briefly stating theasons and authoritiesin s.134.90 (1) (c)
for each objection, and tocare with respect to them before the (8) If the hearing examiner assigned undez25.43 (1) (b)
officials who areto participate in the decision. The agency maiendersthe final decision in a contested case and the decision is
direct whether such gument shall be written or oral. If ansubjectto judicial review under £27.52 the department of natu
agency’sdecisionvaries in any respect from the decision of theal resources may petition for judicial reviewf the hearing
hearingexaminerthe agency decision shall include an explanaexaminerassigned under 827.43 (1) (bryenderghe final deci
tion of the basis for each variance. sionin a contested case and the decision is subject to judicial
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reviewunder s227.52 the department of transportation maypeti Formalnotice under sub. (2) of the right to judicial review need be given only with
tion for judicial review adecision arising out of a contested case proceeding. Calrdivano231Wis.
11or 2d 42Q 605 N.W2d 260(Ct. App. 1999).

History: 1975 c. 945.3; 1975 c. 4141977 c. 196.131; 1977 c. 277418, 447,
1979c. 2081983 a. 18%.329 (2) 1985a. 291985 a. 183s.33g, 57; 1985 a. 236 . - .
Stats.1985 s. 227.461987 a. 3651993 a. 16 227.485 Costs to certain prevailing parties. (1) The leg

Agencyfindings should reflect that majority offinials under (4kither heard case islatureintends that hearing examiners and courts in this state,
¥ Ageney s decsion not 1o accept he hearing exaimimerder on grounds that <1 INterpreting this section, be guided by federal casedaw
alteredsanctions were justified by the “seriousness of the facts” wadiaient. O.f November 20, 1985, interpreting substantlally similar provi
Heinev. Chiropractic Examining Bd167 Wis. 2d 187481 N.w2d 638(Ct. App.  Sionsunder the federal equal access to justice5adiSC 504

1992). 2) In this section:
Theagencynot the hearing examineés responsible for credibility determinations. @) ’

Whenthe agency reverses the examiner the agency must state the basis for rejecting®) “Hearing examiner” means the agency or hearing examiner
thefindings and give the reason why it made its independent finding. It is a deniat@§nductingthe hearing.

dueprocess if the agency makes a determination without benefit of the examiners u . — . . .
findings, conclusions and impressioafthe testimonyHakes vLIRC, 187 Wis. 2d (b) “Nonprofit corporation” hashe meaning designated in s.

581, 523 N.W2d 155(Ct. App. 1994). 181.0103(17).

Sub.(5) requires use of a hearing examiner if an examining board member partici “ . ” . s . .
patesin the decision to commence a proceeding against a licensee, but does nq(_C) Sma” b_us_mess means a bus'nm'tyv |nclud|ng its .
requiresuch use if a board member is involved only in the investigaertty Gen.  affiliates, whichis independently owned and operated, and which
52.

, , ) ) , , employsfewer than 25 full-timeemployees or which has gross
Discussiorof circumstances under which hearing examiner has power to entenalﬁnualsales of less than $2,500,000

motionto dismiss proceedings. 68 Atgen. 30. . . .
Witnesssubpoenaed under (1) must attend continued or postponed hearing andd) “Small nonprofit corporation” means a nonprofit corpora
remainin attendance until excused. 68 Aen. 251. tion which employs fewer than 25 full-time employees.

227.47 Decisions. (1) Except as provided isub.(2), every (e) ::State agt_ency’_’ do_e.s n”ot include thg citizens utility boarq.
proposedr final decision of an agency or hearing examiner fo] (f) “Substantially justified” means having a reasonable basis
lowing a hearing and every final decision of an agency shati beln law and fact. ) _ o

writing accompanied by findings of fact and conclusions of law (3) In any contested case in which an individual, a smal non
Thefindings of fact shall consist of a concise and separate stat€ofit corporation or a small business is the prevailing party and
mentof the ultimate conclusions upon each material issue of f&mits a motion for costs under this section, the hearing
without recital of evidence. Every proposedioal decision shall examinershall award the prevailingarty the costs incurred in
include a list of the names and addresses of all persons wgnectionwith the contested case, unless the heagi@miner
appearedefore theagency in the proceeding who are considerdinds that the state agency which is the losing party was substan
partiesfor purposes of review under227.53 The agency shall tially justified in taking its positioror that special circumstances
by rule establish a procedure for determination of parties.  existthat would make the award unjust.

(2) Exceptas otherwise provided in this subsection, a pro (4) In determining therevailing party in cases in which more
posedor final decision of the personnel commission, hearirifanone issue is contested, the examiner shall take into account
examineror arbitrator concerning an appeal of the decision of thee relative importance of each issue. The examiner shall provide
secretaryof employment relations made unde?30.09 (2) (apr for partial awards of costs under this section based on determina
(d) shall not be accompanied by findings of factonclusions of tionsmade under this subsection.
law. If within 30 days after the commission issues a decision in (5) If the hearing examiner awards costs under(&)bhe or
suchan appeal either party files a petition for judicial review of thgheshall determine the costs under this subseatiarept as med
decisionunder s227.53and files a written noticevith the com ified under sub(4). The decision on the merits thfe case shall
missionthat the party has filed such a petition, deenmission be placed in a proposed decision and submitted unde? &g.7
shallissue written findings of fact and conclusiaidaw within  and227.48 The prevailing party shall submit, within 30 days
90 days after receipt dhe notice. The court shall stay theproafterservice of thgoroposed decision, to the hearing examiner and
ceedinggending receipt of the findings and conclusions. to the state agency which is the losing party an itemized applica

History: 1975 c. 414.15,1977 c. 4181979 c. 2081985 a. 183s.331,57; Stats.  tion for fees and other expenses, including an itemized statement
192ﬁ;632; :s7 1?3;13-3654 21jr-e not subject to ch. 227, the firafitige city of Mik from any aftomey or expert winess representingppearing on
waukeeBoard of Fire and Police Commissioners was kief in failing © specify behalfof the partystating the actual time expended and the rate at
what particular wrongful acts the fiders performed or why those acts constitutedwhich fees and other expenses were computed. The state agency

conductunbecoming an &i€er under the circumstances, and in failing to make-sepayhich i i i
rate findings as to eacbfficer, because in making its determination the board igNhICh is the Iosmg party has 15 Workmg days from the date of

requiredto state specific findings of fact and conclusions of law in the mannb@C€iptof the applicatiorto respond in writing to the hearing
requiredof state agencies under this section. State ex referrah v Board, 247 examiner. The hearing examiner shall determine the amount of

Wil overtuled. Edmonds Board of Fire & Police Commr86 Wis. 2d 337224 ¢costsusing the criteria specified in814.245 (S\and includean
orderfor payment of costs in the final decision.

227.48 Service of decision. (1) Every decision when (6) A final decision under sulb) is subject to judiciateview
made, signed and filed, shall be served forthwith by persontinders.227.52 If theindividual, small nonprofit corporation or
delivery or mailing of a copy to each party to the proceedings 8fallbusiness is the prevailing party in the proceeding for judicial
to the partys attorney of record. review, the court shal! make the findings applicable under s.
(2) Eachdecision shall include notice of any right of the-par814-245and, if appropriate, award costs related to that proceeding
tiesto petition for rehearing and administrative or judicial revieWnders.814.245 regardiess of who petitions for judiciaview
of adverse decisions, the time allowed for filing each petitim N @ddition, the court oreview may modify the order for payment
identification of the party to be named as respondent. No tin@é COStS in the final decision under s¢). _
periodspecified under £27.49 (1Yor filing a petition forrehear ~ (7) An individual is not eligible to recover costs under this sec
ing, under s227.53 (1) (ajor filing a petition for judicial review tion if the persors properly reported federal adjusted gross
or under any other section permitting administrative review of §#tomewas $150,000 or more in each of the 3 calendar years or
agency decision begins to run until the agency has complied vgirespondingdiscal years immediately prior to the commence

this subsection. mentof the case. This subsection applies whether the person files
History: 1975 c. 94.3; 1975 c. 414s.13,17; Stats. 1975 s. 2211981 c. 378 thetax return individually or in combination with a spouse.
1985a. 182ss.33rm 57; Stats. 1985 s. 227.48. (8) If a stateagency is ordered to pay costs under this section,

Serviceof adecision is complete on the date of its mailing regardless of its recej : d e
by the addresseén re Proposed Incorporation of PewaukézWs. 2d 593241 “tffe costs shall be paid from the applicable appropriation under s.

N.W.2d 603 20.865(1) (a) (g) or (q).
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(9) Eachstate agency that is ordered to pay costs uthier suspendinghe original determinatioshall have the same force
sectionor thatrecovers costs under siib0) shall submit a report andeffect as an original decision, order or determination.

annually,as soon ais practicable after June 30, to the chief clerk History: 1975 c. 94.3;1975 c. 4141977 c. 1391979 c. 2081985 a. 183.33t

of each house of the legislature, for distribution to the appropriz§‘f§t5:1985 S. 227.49. . . N N
his section does not require service of a petition for rehearing within 20 days of

standingcommittees under 43.172 (3) the numbemature and gepyiceof the order; only filing. DOR.\Hogan198 Ws. 2d 792542 N.W2d 148
amountsof the claims paid, thelaims involved in the contested(Ct. App. 1995).
case in which the costs were incurred, the costs recovered under
sub.(10) and anyother relevant information to aid the legislatur&27.50 Ex parte communications in contested cases.
in evaluating the édéct of this section. (1) (a) In acontested case, no ex parte communication relative
(10) If the examiner finds that the motion undeib.(3) is to the meritsor a threat or éér of reward shall be made, before
frivolous, the examiner may award the state agency all reasonabfecision is rendered, to the hearegminer or any otherfafial |
costsin responding to the motion. rder to find a motion to be O employee of the agency who is involved in the decision—
frivolous, the examiner must find one or more of the followingmakingprocess, by:
(a) The motion was submitted in bad faith, solely for purposes 1. An official of the agency or any other public employee or
of harassing or maliciously injuring the state agency official engaged in prosecution or advocacy in connection with
(b) The party or the pariy‘attorney knewor should have the matter under consideration or a factually related matter; or

known, that the motiorwas without any reasonable basis in law 2- A party to the proceeding, or any person who directly or
or equity and coulahot be supported by a good faitgament for indirectly would have a substantial interest in the proposed agency

anextension, modification or reversal of existing law actionor an authorized representative or counsel. _

History: 1985 a. 52Stats. 1985 s. 227.%; 1985 a. 1825.335 57; 1985 a. 332 (b) Paragrapffa) 1.does not apply to an advisory $tahich
s.253 Stats. 1985 s. 227.485987 a. 1861997 a. 2779. doesnot participate in the proceeding_

Factthat government loses case doesjustify automatic imposition of fees and . . .
costs; award depends upon whether governnseptsition has guable merit. (© Th|S.SUbseculon does not.apply to an ex parte communica
Behnkev. DHSS,146 Ws. 2d 178430 N.w2d 600(Ct. App. 1988). tion which is authorized or required by statute.

Sub.(4) requires a party who prevails in an agesi@roposed decision to seek : : f
costswithin 30 days of the proposed decision, thereby permitting the hearing (d) This subsection doe®t apply to an ex parte communica

examinerto make appropriate findings on entitlement to and amount of costs tolen by an oficial or employee of an agency which is conducting
awarded. Any disputes regarding that decision can then be resolved, alonthevith 3 class 1 proceeding.
merits of the underlying mattein one final decision. Gordon ®tate Medical

ExaminingBoard,225 Ws. 2d 552593 N.W2d 481(Ct. App. 1999). (e) This subsection does not applyatey communication made
to an agency in response to a reqbgshe agency for information

227.49 Petitions for rehearing in contested cases. requiredin the ordinary course of its regulatory functiongg

(1) A petition for rehearing shall not be a prerequisite for appeithe agency

or review Any person aggrieved by a final order maythin 20 (2) A hearing examiner or other agencyi@él or employee

daysafter service of the ordéile a written petition for rehearing involvedin the decision—-making process who receameex parte
which shall specify in detail the grounds for the relief sought amdmmunicationin violation of sub(1) shall place on the record
supportingauthorities. An agency may order a rehearing on itd the pending matter the communication, if written, a memoran
own motion within 20 daysafter service of a final ordeiThis sub  dum stating the substance of the communication, if oral, al writ
sectiondoes not apply to 47.025 (3) (e)No agency is required tenresponses to theommunication and a memorandum stating
to conduct more than one rehearing based on a petition for reh#ae substance ddill oral responses made, and also shall advise all
ing filed under this subsection in any contested case. partiesthatthe material has been placed on the record; however
(2) The filing of a petition for rehearing shall not suspend @y writing or memorandum which would not be admissibte
delaythe efective date of the ordeand the order shall takefeft ~the recordif presented at the hearing shall not be placed in the
onthe date fixed by the agency and shall continuefacefinless record,butnotice of the substance or nature of the communication

the petition is granted or until the order is superseded, modifiediall be given to all parties. Any partiesiring to rebut the com
or set aside as provided by law municationshall be allowed to do so, if the party requests the

(3) Rehearing will be granted only on the basis of: o_ppo_rtunityfor rebu_ttal Within_lO days after r_lo_tice of ttemmu
(a) Some material error of law nication. Thg he_arlng examiner or _agencylmal or employee
. may, if deeming it necessary to eliminate thizef of an ex parte
(b) Some material error of fact. communication received, withdraw fromthe proceeding, in
(c) The discovery of new evidence ficiently strong to which case a successor shall be assigned.
reverseor modify the orderand whichcould not have been pre  History: 1975 c. 94.3; 1975 c. 4141977 c. 4181985 a. 183.33t, Stats. 1985

viously discovered by due diligence. $.227.50. , o
Failureto notify parties of receipt of ex parte communication was harmless error

(4) Copiesof petitions for rehearing shall be served on all pakeepacty. Public ServComm.97 Wis. 2d 712295 N.W2d 753(Ct. App. 1980).
tiesof record. Parties may file replies to the petition.

(5) Theagency may order a rehearing or enter an order wg27.51 Licenses. (1) When the grant, denial or renewal of
referenceo the petition without a hearingnd shall dispose of the a license is required to be preceded by nadice opportunity for
petition within 30 days after it is filed. If the agency does not entegaring,the provisions ofhis chapter concerning contested cases
anorder disposing of the petition within tB@-day period, the apply.
petitionshall be deemed to have been denied as of the expiratiorf2) Whena licensee has made timelpd suficient applica
of the 30-day period. tion for the renewal of a license or a new license with reference to

(6) Upongranting a rehearing, the agency shall setrtatter any activity of a continuing nature, the existing license does not
for further proceedings as soon as practicable. Proceedings uggpire until the application has been finally acted upon by the
rehearingshall conform as nearly may be to the proceedings in agency,and, if the application idenied or the terms of the new
original hearing except as the agency may otherwise direct. Iflicenseare limited, until the last day for seeking review of the
the agencys judgment, after such rehearing it appears that thgencydecision or a later date fixed by ord#rthe reviewing
original decision, order or determination is in any respect unlawourt.
ful or unreasonable, the agency may reverse, change, noodify (3) Exceptas otherwise specifically provided by lavo reve
suspendhe same accordinglyAny decision, order atetermina  cation,suspension, annulment or withdrawal of any license is law
tion made after such rehearing reversing, changing, modifyingfat unlessthe agency gives notice by mail to the licensee of facts
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or conduct which warrant the intended actiomithe licensee is board,the credit union review board, the savings and loan review

givenan opportunity to show compliance with all lawful requireboard or the savings bank review board, the petition shall be

mentsfor the retention ofhe license. If an agency finds that pubservedupon both the agency whose decision is sought to be

lic health, safety or welfare imperatively requires eyapcy reviewedand thecorresponding named respondent, as specified

actionand incorporates a finding to theffect in its ordersum  underpar (b) 1.to 5.

mary suspension of a licenseay be ordered pending proceedings 2. Unless a rehearing is requested und22.49 petitions

for revocation or other action. Such proceedings shall kg review under this paragraph shall be served and filed within 30

promptly instituted and determined. days after the service of the decision of the agency upon all parties
History: 1975 c. 4141985 a. 182. 33t Stats. 1985 s. 227.51. unders.227.48 If a rehearing is requested unde227.49 any
Summary suspension of occupational licenses discugéedtty. Gen. 10. party desiring judicial review shall serve and file a petition for

reviewwithin 30 days after service of tleder finally disposing

227.52 Judicial review; decisions reviewable.  Adminis g : s X

. A ; ; L of the application for rehearing, or within 30 days afterfite!
trative decisions which adverselyfeft the substantial interests of ;. o . Y
any person, whether by action or inaction, wheth&rmaétive or dispositionby operation of law of any such application fenear

negativein form, are subject to review as provided in this chapt Ing. The 30-day period faerving and filing a petition under this
exceptas otherwise provided by law and exdeptthe following: ‘Haragraprcommences on the day after personal serviceatiing

.  of the decision by the agency
(1) Decisionsof the department of revenagher than deei 3. If the petitioner is a resident, the proceedings shall be held
sionsrelating to alcohol beverage permits issued undet 2.

e in the circuit court for the county where the petitioner resides,
(2) Decisions of the department of employee trust funds. exceptthat if the petitioneis an agencythe proceedings shall be
(3) Thosedecisions of the division of banking that are subjed the circuit court for the county where the respondent resides and
to review prior to any judicial reviewby the banking review exceptasprovided in ss77.59 (6) (b)182.70 (6)and182.71 (5)

board. (9). The proceedings shall be in the circuit court for Dane County
(4) Decisionsof the ofice of credit unions. if the petitioner is a nonresident. If all parties stipulate and the
(5) Decisions of the division of savings institutions. courtto which the parties desire to transfer the proceedings agrees,

i . . the proceedings may be held in tbeunty designated by the par
chzg?r) gggﬁggz?frggg chairperson of the elections board or tt’i'es. If 2 or more petitions for review tifie same decision are filed
P Ignee. in different counties, the circuit judge for the county in which a
(7) Thosedecisions othe department of workforce develop petition for review of the decisiomas first filed shall determine
mentwhich are subject to reviewrior to any judicial reviewby  thevenue foiudicial review of the decision, and shall order trans

thelabor and industry review commission. fer or consolidation where appropriate.

History: 1975 c. 4141977 c. 187418, 1981 c. 7996, 391; 1983 a. 27122, 183 " . .
538 1985 a. 183.35; Stats. 1985 s. 227.52995 a. 2%s.6233 9130 (4) 1997 a. (b) The petition shall state tmature of the petition&s inter
3,27,1999 a. 9182 est, the facts showing that petitioner is a person aggrieved by the

Cross-reference: See s50.03 (1) for review under subchapter | of chapter 50.qecision.and the grounds specified o7 57upon which peti
Legislative Council Note, 1981.Theamendment to s. 227.15 applies court review: , i ) e
underch.227 to revocations, suspensions and nonrenewals by the department o\%ﬁ rnercqr,]tends that the decision should be reversed or mOdlf!ed'
mitsissued by it. [Bill 300-A] e petition may be amended, by leave of court, though the time
An order of the tax appeals commission refusing to dismiss proceedings for Ifok serving the same has expired. The petition shall be entitled in

of jurisdiction is not appealablecause the merits of the case are still pending. Pa: i i i

v. Dept. of Revenues Ws. 2d 346206 N.W2d 157 *fhe name of the person serving it as petitioner and the nathe of
The requirements of ss. 227.15 and 227.16 (1), 1983 stats. [now ss. 227.52%9@“CyWh05e de,‘?'s'on IS SOL,'ght to be .reIV|ewede&monden.t,

227.53(1)), for standing to seek review of an administrative decision, do not cre@xcept thain petitions for review of decisions of the following

separat@nd independent criteria, but both sections essentially reijaire be aper g, enciesthe latter agency specified shall be the named respon

sonaggrieved for standing purposes, one must have an interest recognized by Ia(vﬂn .

the subject matter which is injuriouslyfa€ted bythe decision. \gconsins Environ ent:

mentalDecade, Inc.\PSC,69 Ws. 2d 1230 N.wz2d 243 , 1. The tax appeals commission, the department of revenue.
An order of the employment relations commission directing an election and deter . . L .

mining the bagaining unit under 1..70 (4) (d)is not reviewable. A&t Allis v 2. The banking review board, the division of banking.

WERC,72 Ws. 2d 268240 N.W2d 416 3. The credit union review board, thdioé of credit unions.

Unconditionalinterim order by Public Service Commission fixing utility rates . . L .
pendingfinal determination is reviewable where no provision was made for refund 4. The savings and loan review board, the division of savings

of excess interim rates. Friends of EartRublic Service Commissiofi8 Wis. 2d  jnstitutions,except if the petitioner ihe division of savings insti

388 254 N.w2d 299 f o - . .
Decisionof PSC not to investigate under 196.28 and 196.29 was a nonreviewagljéﬂons’the prevalling parties before the savings and loan review

discretionarydetermination. Reviewable decisions definddis. Environmental oardshall be the named respondents.

Degadet"- ';“b“c tst,e”"ce,dcommg V?‘S_-fdt,%oz?j N-V‘fd 737(&980()1-’5 . 5. The savings bank review board, ifigision of savings
ourtorder setting asiae an aaministrative order and remandin BNIoIS H H H H g : el : H H

trative agency was agppea|ab,e as of right, BearmiVHR, 102 WS_QZd 70306 Institutions,except |_f the petitioner e division c_)f savings insti

N.W.2d 22 (1981). tutions, the prevailing parties before the savings bank review

Becauseappointment to dice was administrative decision, challenge of appointboardshall be the named respondents.
mentcould only be made under this chaptBtate ex rel. Frederick €ox,111 Wis. " .
2d 264, 330 N.W2d 603(Ct. App. 1982). (c) A copy of the petition shall be served personally or by-certi

A declaratory judgment action was improper where the pkaiidinot pursue any  fied mail or, when service is timelgdmitted in writing, by first

availableremedies under ch. 227 rufikow v DNR, 216 Ws. 2d272 576 N\W2d  ¢|ass mail. not later than mys after the institution of the pro
288(Ct. App. 1998). !

Administrative decisionseligible for judicial review in Wsconsin. Klitzke, 61 Ceedlng’_l"p_on ea}Ch party WhO appeared befo_re the agency in the
MLR 405. proceedingn which the decision sought to viewed was made

or upon the partg attorney of recordA court may not dismiss
227.53 Parties and proceedings for review . (1) Except the proceeding for review solelyecause of a failure to serve a
asotherwise specifically provided by laany person aggrieved copy of the petition upon party or the partg attorney of record
by a decision specified in 827.52shall be entitled to judicial unlessthe petitioner fails tserve a person listed as a party for pur
review of the decision as provided in this chapter and subjectpgosesof review in the agency'decision under 827.47or the per
the all of the following procedural requirements: son’'sattorney of record.

(@) 1. Proceedings for review shb# instituted by servinga  (d) Except in the case of the tax appeals commission, the bank
petition therefor personally or by certified maipon the agency ing review board, the credit union review board, the savings and
or one of its dficials, and filing the petition in the 6€e of the loanreview board and the savings bank review board, the agency
clerk of the circuit court for theounty where the judicial review andall parties to the proceeding before it, shall have the right to
proceedingsre to be held. If the agency whose decision is souggarticipate in the proceedings for revieWhe court may permit
to be reviewed is the tax appeals commission, the ban&iigw otherinterested persons to intervene. Any person petitioning the
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courtto intervene shall serve a copy of the petition on each pappper,except as otherwise provided in $86.43 253.06(7),
who appeared before the agency ang additional parties to the 448.02(9) and551.62
judicial review at least 5 days prior to the date set for hearing ortistory: 1983 a. 271985 a. 183.39; Stats. 1985 s. 227.58987 a. 51997 a.
the petition. 27,311
(2) Every person served with the petition for review as-pr
videdin thissection and who desires to participate in the prace
ingsfor review thereby instituted shall serve upon the petitjon
within 20 days after service of the petition upon such person
noticeof appearance clearly stating the pers@asition with ref
erence to each material allegation in the petitiodto the afirm-
ance,vacation or modification of the order decision under

review. Such notice, other than by the named respondent, s iesto the review proceedings the record may be shorteped
alsobe served on the named respondent and the attorney gengﬁé]g P 9 Y

andshall be filed, together with proof of required service theredt Iminatinganyportion thereof. Any parfyther than the agency

with the clerk of the reviewing court within 10 days after such s féﬂ:ﬁ'ngbo di.t'pw?te t? I|n_1|_|;]the recgrd maby be tam_tt:itthe court ted
vice. Service of all subsequent papers or notices in such proc e additional costs. The record may be typewritten or printed.

ing neecbemade only upon the petitioner and such other perso e exhibits may be typewritten, photostated or otherwise repro

ashave served and filed the notice as provided in this subsect%l‘??d’or' upon motion of any parter by order of the court, the

or have been permitted to intervene in said proceeding, as parfiedinal exhibits shall accompany the record. The conay
thereto,by order of the reviewing court. requireor permit subsequent corrections or additions to the record

History: 1971 c. 2431975 c. 94.3: 1975 c. 4141977 c. 26,75, 1977 c. 187 Whendeemed desirable.

1979c. 90 208, 355, 1985 a. 14%.10; 1985 a. 183s.37,57; Stats. 1985 s. 227.53;  History: 1985 a. 182.41; Stats. 1985 s. 227.55.

1987a. 27 313 399 1991 a. 2211995 a. 271997 a. 271999 a. 985. Time provisions under thisection are mandatoryVagner v State Medical
Thecircuit court has no jurisdiction of an appeal from the tax appeatsnission ~ExaminingBoard,181 Ws. 2d 633511 N.W.2d 874(1994).

wherethe petition for review was served only on the department of revenueand

on the commission within the allowed 30 days. Brachll®R,48 Wis. 2d 184179 22756 Additional evidence: trial: motion to dismiss:
N.W.2d921 : ! ! !

Service on the department of a notice of appeal by ordinary mail, when recei@é@e_ndmg petition. . (1) If before the date sétr trial, ap_p_llca .
in time and not promptly objected to is good service. Servicestaf anember of tion is made to the circuit court for leave to present additional evi

the department is sfi€ient if in the past that individual has represented himself i H i : :
agentand as attorney fdhe department. Hamilton RILHR, 56 Wis. 2d 673203 #enceon the issues in th.e. case, E!nd It IS.Shown t_O the satisfaction
N.W.2d 7. of the court that the additional evidence is material and that there
An appeal will not lie from an order denying a petition to reopen an earlier P§¢ere good reasons for failure to present it in the proceedings
orderwhere no appeal was taken from the order or the order denying rehearing withéforethe agencythe court may order thtite additional evidence

30days. wn of Caledonia SC 56 Wis. 2d 720202 N.W2d 912 __betaken before the agency upon such terms as the court may deem
Failureto strictly comply with the caption requirements of (1) does not divest a

courtof jurisdiction if all other jurisdictional requirements are met. EvamiaD,  Proper. The agency magodify its findings and decision by rea

62 Wis. 2d 622215 N.w2d 408 son of the additional evidence and shall file with the reviewing
Where the taxpayer failed to serve a copy of his petitioneview of a decision courtthe additional evidence together with angdified or new

and order of the tax appeals commission upon the department of revenue withiti:-%g- decisi

days, the circuit court had no jurisdiction. CudahyDOR, 66 Ws. 2d 253224 INdings or decision.

N.W.2d57Q (2) Proceedingsor review ofadministrative agency decisions
Theimplied authority of the PSC under various provisionshofl96, to insure that asprovided in this chapter may be brought on for trial or hearing

future supplies of natural gas will remain esonably adequate andfmiént as . ) ; f ;
practicableindicates a legallyecognized interest of the environmental group memal any time Upon not less ,than 10 da){S notice .glven. after the expi
bersliving in the area #cted by the commission order in the future adequatheof ~ ration of the time for servicef the notices provided in 827.53
servicewhich is suficient to provide standing if the facédleged in the petition are éz)

trueto challenge the commissisrfailure to consider conservation alternatives to the™”" o . e g .
proposedriority system. Mgconsins Environmental Decade, Inc.RSC 69 Wis. (3) Within 20 days after the time specified ire&7.53for fil -

2d 1,230 N.w2d 243 ing notices of appearance eny proceeding for reviewany

County has standing to challenge validity of rule not adopted in conformity wi i i i
$5.227.02 through 227.025, 198@its. Dane County DHSS,79 Wis. 2d 323255 fespondenwho has served such notice may move to dismiss the
N.W.2d 539 petitionas filed upon the ground that such petition, upofaits,

“Parties”under sub. (1) (c), 1975 stats., are those pers@inaatively demon ~ doesnot state facts sfifient to show thathe petitioner named
stratingactive interest in the proceedings; PSC must identify partiés. Bwiron  therein is a person aggrieved by the decision sought to be

mentalDecade vPSC,84 Ws. 2d 504267 N.W2d 609(1978). . . .
Ch. 801 isinapplicable to judicial review proceedings. OmernicRNR,94 Ws. reviewed. Upon the hearing of such motion the court may grant

2d 309 287 N.W2d 841(Ct. App. 1979). the petitioner leave to amend the petition if the amendment as pro
Serviceon department rather than on specific division within department was sffosedshall have been served upon all respondents prior to such
ficient notice under thisection. Sunnyviewilfage v. DOA, 104 Wis. 2d 396311 hearing. If so amended the court may consider and passthpon

N.W.2d 632(1981). ~ - ; ;
Wherepetitioners lacked standing to seek review and where intervenors filed a%{g“dlty of the amended petition without further or othestion

time limit in sub. (1), intervenors could not continue to press claim. FbxgS, L0 dismiss the same by any respondent.
112Wis. 2d 514334 N.W2d 532(1983). History: 1975 c. 4141985 a. 183s.41, 57; Stats. 1985 s. 227.56.
Two-parttest for determining whether party has standing under sub. (1) discussedection111.36 (3m)(c), 1977 stats., [now s11.39 (5) (c)] shows policy against
WasteManagement of Wconsin vDNR, 144 Ws. 2d 499424 N.W.2d 685(1988).  openingFair Employment proceedingsore than one year after commissgofinal
Countyhas standing to bring petition for review because petition initiates specisifier; court should not use ch. 2272r752.35 to circumvent that policyChicago
proceedingrather than action. Richland CountyDHSS,146 Ws. 2d 271430 & N.W.R.R. v LIRC,91 Ws. 2d 462283 N.W2d 603(Ct. App. 1979).
N.W.2d 374 (Ct. App. 1988). A court may not find facts under (1); the court may only receive evidence to deter
Delivery of a petition to armgency attorney did not meet the requirements fer seminewhether to remantb the agency for further fact finding. State Public Intervenor
vice under sub. (1) (a) 1. #isensel vDHSS,179 Wis. 2d 637508 N.W2d 33(Ct.  v. DNR, 171 Ws. 2d 243490 N.W2d 770(Ct. App. 1992).
App. 1993).

Time provisions undesub. (2) are mandatoivagner v State Medical Examining i i
Board. 181 Ws. 2d 633511 N-W.2d 874(1994). 227.57 Scope of review . (1) The review shall be conducted

In the case of a ch. 227 peition for reviéve petition commences the actrather DY the court without a jury and shall be confined to the record,
thancontinuing it. As an attorney is not authorized to accept the service of procexceptthat in cases of alleged irregularitiesprocedure before
commencingan action, service on the attorrggneral rather than the agency is insuf i H H
ficient to commence an action for revieviGimenez vState Medical Examining the agenCytesnmony thereon may. be taker.] .In toairt and.‘ if
Board,229 Ws. 2d 312600 N.W2d 28(Ct. App. 1999). leave is granted to take such testimoagpositions and written

interrogatories may be taken prior to the date set for hearing as
227.54 Stay of proceedings. The institution of thgroceed  providedin ch.804if proper cause is shown therefor
ing for review shall not stay enforcement of the agency decision. (2) Unlessthe court finds a ground for setting asidedify-

Thereviewing court may order a stay upon such terms as it ded@nts remanding or ordering agency action or ancillary relief under

7.55 Record on review . Within 30 days after service of

e petition for review upon the agenayr within such further
ime as the court magllow, the agency shall transmit to the
reviewingcourt the original or a certified copy of the entire record
of the proceedings iwhich the decision under review was made,
including all pleadings, notices, testimgngxhibits, findings,
%Fisionsprders and exceptions, therein; but by stipulatioallof
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a specified provision ofhis section, it shall &fm the agencys Commission’shange of accounting treatment for recovery of utility expenditures
was arbitrary and capricious. Public.S8orp. vPSC109 Ws. 2d 256325 N.W2d

action.
. . 867(1982).
(3) Thecourt shall separately treat disputed issuesgefncy  sub. (7) grants trial court broad authority to remand médtagency for further
procedurejnterpretations of lajdeterminations dfct or policy —actionwhere no hearing has been held and no particular result is compelled as matter

within the agencys’ exercise of delegated discretion. cl)ggagv;/ R. W Docks & Slips vDNR, 145 Wis. 2d 854429 N.W2d 86(Ct. App.

(4) Thecourt shall remanthe case to the agency for further onreview there are three levels of deference which may be given to an administra
actionif it finds that either the fairness of the proceedings or tljge agencys °.°”°'U5t'°“§ of 'laW a”dtStatUtO% L”tefﬁf%ta“f?”sa depdet”dt'ﬁg on ”t‘.e
- . ; ; - “agency'sexperience, technical competence and knowledge in regard to the question
correctnes®f the_ action has been |mpalred bsaterial error i presented Kelley Co. v Marquardt172 Ws. 2d 234493 N.W2d 68(1992).
procedureor a failure to follow prescribed procedure. Statutesenabling rule promulgation are strictly construed to preclude the exercise

(5) The court shalset aside or modify the agency action if iff & power not expressly granted. Whether an agexcgeded its authority in pro
m]ylgatmga rule is reviewed de novo by a reviewing court. State Public Intervenor

finds that theagenpy has errpneously interpretgd a prov_ision QIDNR, 177 Ws. 2d 666503 N.W2d 305(Ct. App. 1993).

law and a correct interpretation compels a particular action, or ihgencyjurisdiction is a legal issue reviewed de ndwyoa reviewing court. An

shallremand the case to the agency for further action under a (%G?cy’sdemsmn on the scope of its own povgnot binding on the court. Loomis
V.

. . L isconsin Personnel Commissidty9 Ws. 2d 25 505 N.W2d 462(Ct. App.
rectinterpretation of the provision of law 1993).

(6) If the agency action depends on any fact found by the Defaultjudgment is incompatible with the scope of review of a ch. 227 proceeding.
agencyin a contested case proceeding, the court shall not-subyganer vState Medical Examining BoartB1 Ws. 2d 633511 N.W.2d 874(1994).
Pl f + A circuit judge has inherent authority to order briefs in a case under this section and
tuteits JUdgmen,t for that, of ,the agency as to the We'ght of the €)M dismiss the action if a party fails to file a brief as ordered. LEHR(C, 202 Wis.
denceon any disputed finding of fact. The court shall, howgeverd 559 550 N.w2d 534(Ct. App. 1996).

i 1 if it fi novo review of an administrative decision is appropriate only if the issue is one
setaside agency action or remand the case to the agency if it flgﬁfﬁt impression or the agensyposition has been so inconsistent as to be of no

thatthe agencyg aCtior_] dept_ends on any finding of fact thatas guidance.An agency need not have considered identical or even substantially similar
supportedby substantial evidence in the record. factshefore,only the particular statutory scheme. ITW DeltatiRC, 226 Ws. 2d

; ; ; 593 N.W2d 908(Ct. App. 1999).
(7) If the agenc$ action depends on facts determined WIthOl:‘H“Due processdoes not disqualify agency as decision—-maker merely because of

a hearing, the court Sha||.set aSide., modify or order agency actQiliarity with facts of case. Hortonville Dist. Mortonville Ed. Asso426 U.S. 482

if the facts compel a particular action as a matter ofdat may If court afirms agency decision under (2), unsuccessful claimant may not bring

remandthe case to the agency for furtleamination and action claimto federal court. dung v Michigan Wsconsin Pipe Line C&69 F Supp. 741
(1983).

within the agency responsibility Thescope of judicial review in Wconsin. Hewitt, 1973 WLR 554.

(8) Thecourt shall reverse or remand the case to the agency ifhe standard of review of administrative rules iiss®nsin. 1982 WLR 691.
it finds that the agency’exercise of discretion is outside the range
of discretion delegated to the agency by lewnconsistent with 227.58 Appeals. Any party including theagencymay secure
anagency rule, an fiially stated agency policy ar prior agency areview of the final judgment dhe circuit court by appeal to the
practice,if deviation therefrom isot explained to the satisfactioncourtof appeals within the time period specified i883.04 (1)
of the court by the agency; or is otherwise in violation of a consti History: 1977 c. 18%.134 1983 a. 2191985 a. 183.41; Stats. 1985 s. 227.58.

i icinn- 5 itedudicial Council Note, 1983:This section is amended by repealing the appeal
tutionalor statutory provision; but the court shall not substitute IEl%adlineof 30 daysfrom notice of entry of judgment for greater uniformitin

judgmentfor that of the agency on an issue of discretion. appeaimust be initiated within the time specified in s. 808.04 (1), stats. s€bfon

(9) The courts decision shall provide whatever relief is apprds further amended to eliminate the superfluous provision that the appeal is taken in
priateirrespective of the original form of the petition. If the cou n%"ggg_“?gﬁf fg"f_’sﬁ”" appeals. Civil appeal procedures are governed by chs. 808
setsaside agency action or remand_s the case to the agency for futourtof appeals had no power to remand case under 806.07 (1) (b) or (h); ch. 227
therproceedings, it magnake such interlocutory order as it findszannotbe supplemented by statutory remedies pertaining to civil procedure. Chicago

necessaryo preserve the interests of any party and the pubffd\"W.R-R-VLIRC,91 Ws. 2d 462283 N.W2d 603(Ct. App. 1979).

pendingfurther procegdlngs or agency action. 227.59 Certification of certain cases from the circuit

_ (10) Uponsuch review due weight shall be accorded the-expg,yr of Dane County to other circuits.  Any action or pre
rience, technical competence, and specialized knowledgbeof ceedingfor the review of any order of an administrativécet,
agencyinvolved, as well as discretionary authority C_Onf_e”egommission,department or other administrative tribunal of the
uponit. The rightof the appellant to challenge the constitutienakaterequired by law to be institutéd or taken to the circuit court

ity of any acbr of its application to the appellant shall not be-forg,t pane County except an action or appeal for the review of any
closedor impaired by the fact that the appellant has applied for @fjerof the department of workforce developmenthe depast
holdsa license, permit or privilege under such act. mentof commerce or findings and orders of the labor and industry

. 5'2'?‘%?’ 1975¢c. 94.3,1975 c. 4141979 c. 2081985 a. 18%.41 Stats. 1985 rayjeyw commission which is instituted or taken and is not called

Finding of fact is supported undés) if reasonable minds could arrive at the samdOT trial or hearing within 6 months after the proceeding or action
conclusion. Westring v James71 Wis. 2d 462238 N.W2d 695 is instituted, and the trial or hearing of which is not continoyed
Reviewingcourt, in dealing witldetermination or judgment which administrative stipulationof the parties or by order of the court for cause shown,

agencyis alone authorized to make, must judge propriety of action solely by grou At ; - :
invokedby agency with stitient clarity Stas vMilw. County Civil Service Comm. ’§’ﬁal|on the appll_c_atlon of either p_arty ons (_jays W”“e.” n_cttnce
75 Wis. 2d 465249 N.W2d 764 the other be certified and transmitted for trial to the circoitrt

Where a DNR decision prohibited a structure s.30.12tamdparian owner did 0f thecounty of the residence or principal place of business of the

Gicion o hear an actioty the owner Seeking & declaration tha stnucture was & ph et OF Pefitioner where the action or proceeding shall be
mitted“pier” under s. 30.13. KosmatkaDNR, 77 Wis. 2d 558 253 N.wd 887~ diven preference. Unless written objectisrfiled within the
Summaryjudgment procedure is not authorized in proceedingsidicial review  5—dayperiod, the order certifying and transmitting the proceeding
underthis chapter Ws. Environmental Decade RSC,79Wis. 2d 161255 N.W2d  shallbe entered without hearing. The plaintif petitioner shall
or. . iy . ayto the clerk of the circuit court of Dane County a fee of $2 for
Discretion” means process of reasoning, not decision—making, based on fac ittinath d
recordor reasonably inferred from record, and conclusion based on logical ration nsm| Ingthe record.
foundedon properiegal standards. Reidinger@ptometry Examining Boar®1 History: 1977 c. 291983 a. 2191985 a. 182.47, Stats. 1985 s. 227.58995
Wis. 2d 292260 N.W2d 270 a. 27ss.6238 9116 (5) 9130 (4) 1997 a. 3
Agencydetermination that Environmental Impact Statement was adeqpagely
paredis reviewed under s. 227.20 [s. 227.57]isVEnvironmental Decade PSC, 227 60 Jurisdiction of state courts to determine valid -

98 Wis. 2d 682298 N.W2d 205(Ct. App. 1980). ; ;
Relief from judgmententered in ch. 227 review may not be granted under Isty of laws when attacked in federal court and to stay

806.07. Charter Mfg. vMilw. River Restoratior}02 Ws. 2d 521307 N.w2d322 ~ €nforcement.  Whenever a suit praying for an interlocutory
(Ct. App. 1981). injunction shall have been begun in a federal district court to
Partycannot recoveattorneys fees against state under (9). Administrative judggestrain any departmentboard, commission or fider from

3h WEl(gethl%??/\elg dzlgq;oaelglgg l(\jluvﬁl;% %%?&i{llzgliplpé%az?na%g.olfﬂn \?\Z?@ﬂﬂ'ye enforcingor administering any statute or administrative order of

331N.W.2d 331(1983). this state,or to set aside or enjoin the suit or administrative order
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thedepartment, board, commission diiggr, or the attorney gen suit therein shallat once cause a notice thereof, together with a

eral,may bring a suit to enforce the statute or order in the circaibpy of the stay order by it granted, to be sent to the fedistaict

court of Dane County at any time before the hearing on theourtin which the action was originally beguAn appeal shall

applicationfor an interlocutory injunction in the suit in the federabe taken within the time period specified in898.04 (2) The

court. Jurisdiction is hereby conferred upon the circuit court @fppealshall be given preference.

DaneCounty and on the court of appeals ampeal, to entertain  istory: 1977 c. 1871983 a. 2191985 a. 183.49; Stats. 1985 s. 227.60.

the suit with thepowers granted in this section. The circuit court judicial Council Note, 1983This section is amended to replace the appeat dead

shall,when the suit is brougl"grant a stay of proceedings by anyine of 10 day_s after termirjation of the suit by the time provisiorss 808.04 (2)

statedepartment board. commission ofia#r under the statute fo.r greater uniformity Section 808.04 (2) provides that an appea} must be.|(1|t|ated
: ! within 15 days of entry of judgment or order appe#ileth. The provision requiring

or orderpending the determination of the suit in the courts of trEﬁ?eferentialcourt treatment is harmonized and standardized with similar provisions

state. The circuit court of Dane County upon the bringing of th@ the statutes. [Bill 151-S]
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